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CONGRESSM AN RON PAUL, ET AL.,v. FEDERAL
ELECTION COMMISSION, ET AL., NO. 02-CV-781

AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs Ron Paul, Gun Ownersof America, Inc., Gun
Owners of America Political Victory Fund,
Real CampaignReform.org, Citizens United, Citizens United
Political Victory Fund, Michael Cloud, and CarlaHowell bring
thisaction against thedefendantsfor declaratory and injunctive
relief, alleging as follows:

NATURE OF THISACTION

1 Thisisan action for declaratory and injunctive
relief with respect to certain provisions of the Bipartisan
Campaign Reform Act of 2002, P. L. No. 107-155, as it
amends the Federal Election Campaign Act, 2 U.S.C. Sections
431, et seq. (“BCRA/FECA”), as well as certain related
provisions of the FECA, and against their enforcement by the
Defendants on the grounds that these integrally related
provisions deprive the Plaintiffs of the Freedom of the Pressin
violation of the First Amendment of the Constitution of the
United States.

Plaintiffs’ Activitiesin the M ar ketplace of |deas Related
to Federal Election Campaigns

41.  As a padt, current, and future candidate for
election to federa office, Plaintiff Ron Paul has been, is
currently, and will continue to be, injured by the afore-stated
system of prior restraints and discriminatory regulations
contained in FECA including: (a) registration with, periodic



2a

reports to, and disclosures of the names, addresses and
occupations of certain contributors to, the FEC; and (b)
compliance with the contribution limits imposed upon
individuals and other entities, even as raised and indexed by
BCRA, and with the congressiona mandate concerning
coordinated expenditures, as provided for in the BCRA. Such
prior restraints and regulations currently impose, and will
continue to impose, discriminatory economic burdens and
penaties upon Plaintiff Paul’s communicative activity
expressly advocating his election to federal office and
promoting the policy positions that he takes as such a
candidate, thereby preventing Plaintiff Paul, by threat of
injunctive, and other restraining action, and by threat of civil
and criminal penalties, as enhanced by BCRA, from engaging
inthe quality and quantity of political communicationsthat he
would choose in his editorial discretion, but for the licensing
power, editorial control and discriminatory economic burdens
and penalties placed upon him by the BCRA/FECA.
Additionally, as a United States citizen, voter in and donor to
federal election campaigns, and as to electioneering
communications in relation to such campaigns, Plaintiff Paul
is being discriminated against by licensing requirements,
editorial controls and economic burdens and penalties not
imposed upon broadcasting facilities, newspapers, magazines
and other periodical publications not owned or controlled by
any political party, political committee or candidate, and which
are not subject to the power of the FEC to threaten injunctive,
and other restraining, action and civil and criminal penalties.

42. MPaintiffs Gun Owners, RealReform, and
Citizens United will be injured by the afore-stated system of
prior restraints and discriminatory regulations under the
BCRA/FECA. * * * Specifically, as to “electioneering
communications,” Plaintiffs Gun Owners, RealReform, and
Citizens United will be discriminated against by licensing
requirements, editorial controls, and economic burdens not
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imposed upon broadcasting facilities, newspapers, magazines
and other periodical publications not owned or controlled by
any political party, political committee or candidate, and which
are not subject to the power of the FEC to threaten injunctive,
or other restraining, action and civil and criminal penalties.

43.  Plaintiffs GOA-PVF and CUPVF have been,
currently are, and will continue to be, injured by the afore-
stated system of prior restraintsand discriminatory regulations
under the BCRA/FECA, including: (a) registration with,
reporting to and disclosure of the names, addresses and
occupations of certain contributors, to the FEC; and (b)
compliance with contribution limits imposed upon political
committees independent of a candidate and a political party,
having been neither raised nor indexed by BCRA. Such prior
restraintsand regulations currently impose, and will continue
to impose, discriminatory economic burdens and penalties
upon Plaintiffs GOA-PVF's and CUPVF's communicative
activity expressly advocating or opposing the election of
candidatesto federal office.... * * *

44.  Aspadt, present and likely future candidatesfor
federal office, PlaintiffsMichael Cloud and CarlaHowell have
been, currently are, and will continue to be, injured by the
afore-stated system of prior restraints and discriminatory
regulationscontainedin FECA including: (a) registrationwith,
periodic reportsto, and disclosures of the names, addressesand
occupations of certain contributors to, the FEC; and (b)
compliance with the contribution limits imposed upon
individuals and other entities, even as raised and indexed by
BCRA, and with the congressiona mandate concerning
coordinated expenditures, as provided for inthe BCRA. Such
prior restraints and regulations currently impose, and will
continue to impose, discriminatory economic burdens and
penaltiesupon PlaintiffsCloud' sand Howell’ scommunicative
activity expressly advocating election of each to federal office
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and promoting the policy positions that each takes as such a
candidate.... * * *

45.  Ascandidatesfor state office in the future, and
as members of the Massachusetts Libertarian Party, Plaintiffs
Howell and Cloud will be injured by the editorial control and
discriminatory economic burdens and penalties placed by the
BCRA/FECA upon: (@) making public communications that
refer to a clearly identified candidate for federal office,
including communications that do not expressly advocate a
vote for or against a candidates, (b) engaging in voter
registration activities conducted within 120 days of a federal
election; and (c) engaging in voter identification, get-out-the-
vote, and generic campaign activities conducted in connection
with an election in which a candidate for federal officeis on
the ballot.

CLAIMSFOR RELIEF
COUNT |
(Unconstitutional Prior Restraint and Editorial Control)

* * %

47.  The BCRA/FECA, by distinguishing between
political communications related to acampaign for election to
afederal officeand such communicationsnot related to such an
election, including, but not limited to, such distinctions as
“express advocacy” and “issue advocacy,” “electioneering
communications’ and non-electioneering communications,
“federal election activity,” and other than federal election
activity, and requiring personsand entitiesengaged in political
communicationsrelated to acampaignsfor electionto afederal
office, whether such communication expressly advocates the
election or defeat of acandidatefor election to afederal office,
promotes or supports, or attacks or opposes, such a candidate,
or merely refers to such candidate, to comply with certain
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registration and forced disclosure requirements and financial
restrictionslimiting such activity, hasplaced upon Plaintiffsan
unconstitutional system of prior restraint, including licensing
regulations, editorial controls, and discriminatory economic
burdens and penalties based upon the subject matter content of
speech.

* * %

COUNT II
(Unconstitutional Discriminatory Licensing System)

* * %

50. By exempting broadcasting stations,
newspapers, magazines, and other periodicas owned by
persons or entities who are not political parties, political
committees, or candidates for election to federal office from
the licensing system, editorial control and economic
regulations administered by the FEC with respect to political
communications related to campaigns for election to federal
office * * * BCRA/FECA has placed upon Plaintiffs
unconstitutional prior restraints, editorial control, and
economic burdens through discriminatory registration
requirements, reporting regulations, and disclosure
requirements not placed upon such broadcasting facilities,
media entities and persons.

* * %

COUNT Il
(Unconstitutional Editorial Control of Electioneering
Communications)

* * %
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53. By exempting broadcasting stations,
newspapers, magazinesand other periodicalsowned by persons
or entities who are not political parties, political committees,
and candidates for election to federal office from the
disclosure, reporting and contribution limitations governing
“electioneering communications,” BCRA/FECA has placed
upon Plaintiffs unconstitutional editorial control through
discriminatory reporting regulations, disclosure requirements,
and economic burdens and penalties, not placed upon such
exempt entities and persons.

* * %

COUNT IV
(Unconstitutional Discriminatory Burden upon Plaintiffs
GOA-PVF and CUPVF)

* * %

56. By enacting BCRA, Congress has raised the
individual contribution limitation to candidates and their
authorized campaign committees, and to political parties, and
provided for automatic raises of such limits indexed to
inflation, but has not raised theindividual contribution limit to
independent political committees, nor indexed the current limit
to inflation.

57. By * * * failing to raise such limitsand to index
such limits with respect to political committees functioning
independently from candidates, their authorized campaign
committees, or political parties, the BCRA/FECA imposes a
discriminatory economic burden and penalty upon GOA-PVF
and CUPVF, both of which engage in activities expressly
advocating the election or defeat of candidates for €lection to
federal office independently from such candidates and their
committees and such political parties.
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COUNT V
(Unconstitutional Discriminatory Editorial Control of
Political Party Candidates)

* * %

60. By imposing new rulesdefining “coordinated”
campaign expenditures, and, further, by targeting political
parties and their candidates designed to limit the impact of
“soft money” in the conduct of campaigns for election to
federal office, BCRA/FECA has placed significant
discriminatory editorial control and economic burdens and
penalties upon such political parties and their candidates.

61. By imposing new rules upon “federal election
activity” limiting state and local political parties, and upon
candidatesfor stateoffice, BCRA/FECA hasplaced significant
editorial control and economic burdensand penaltiesupon such
parties and their candidates.

* * %

WHEREFORE, Plaintiffsrespectfully pray that athree-
judge court be convened and that said three-judge court hear
this action, and upon such hearing:

1 Declare that the provisions of the BCRA and
FECA, as challenged, violate the Plaintiffs' rights under the
Freedom of the Press guarantee of the United States
Constitution.

2. Permanently enjoin and restrain Defendants,
their agents, and assistants from enforcing, executing, and
otherwise applying the chalenged provisions against



8a

defendants and othersin any and all respectsinwhichthe same
may be found to violate the Freedom of the Press guarantee of
the United States Constitution;

3. Award Plaintiffscostsand reasonableattorney’s
fees against Defendants; and

4. Grant and order such further relief as the Court
may deem just and proper.
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REPORT OF JAMESC. MILLER III”
| ntroduction

My nameis James C. Miller 111, and | am Chairman of
CapAnalysis, aneconomic, financial, and regulatory consulting
firm associated with the law firm Howrey Simon Arnold &
White, with offices in Washington, DC, California (various
locations), Houston, Chicago, London, and Brussels. | hold a
Ph.D. in Economics from the University of Virginia (1969), a
B.B.A. in Economics from the University of Georgia (1964),
and am the author or co-author of over 100 articles in
professional journals and nine books, the most recent of which
is Monopoly Palitics, published in 1999 by the Hoover
Institution Press at Stanford University. (A copy of this book
appearsas Attachment A.) Beforejoining CapAnalysis, | held
variousacademic and research postsand served in government,
most recently as Director of the U.S. Office of Management
and Budget and Member of President Reagan’ s Cabinet (1985-
1988). Beforethat, | served as Chairman of the U.S. Federal
Trade Commission (1981-1985), an agency which has a
responsibility to enhance competition -- a matter of particular
relevance here. In 1994 [*2] and again in 1996, | ran
(unsuccessfully) for the U.S. Senate from Virginia. 1n 1998, |
served as Treasurer of my wife's (Demaris H. Miller's)
unsuccessful campaign for the U.S. House of Representatives
to represent the 8" District of Virginia, and then again in 2000,
| wasinvolved in my wife's (unsuccessful) campaign for that
same office.

A copy of my curriculum vitae appears as Attachment
B. Inthe past four years, | havetestified (in court) in only one

Pagination of thisreport as submitted to the District Court appears
in brackets with an asterisk, e.g., [*#].



10a

case as an expert witness: Maritrans v. United States, #96-
483C, U.S. Court of Federal Claims.

Summary of Analysis and Conclusions

In this report, | address, first, the applicability of
economic principlesto the political marketplace. Asl outline
in Monopoly Politics, campaigns are a manifestation of the
market for political representation. Just as in commercial
markets, where sellers compete for consumers, in political
markets, candidates compete for voters. The propensity of
commercia enterprisesto limit the ability of new entrants has
its counterpart in political markets, where incumbents have a
propensity to limit the ability of challengers to mount
successful campaigns.

Second, | describethe benefitsof incumbency —andthe
obverse, the obstaclesfaced by challengers. | describenot only
the natural advantages such as having invested in advertising
and other messages to become well known, but also, and more
importantly, the contrived advantages of incumbency (and the
obstacles imposed on challengers). These include the
taxpayer-financed advantages of subsidized communications
for incumbents (TV and radio studios, franked mail, et cetera)
and the ways the office is abused to increase the chances of
reelection, but, moreimportantly, the ways campaignrulesare
“rigged” to benefit incumbents and penalize challengers.

Third, | describe in more detail the steps a candidate
has to undertake just to run for Federal office. | show that
complyingwith current Federal electionlawsandthe[* 3] rules
promulgated by the Federal Election Commission (FEC)
impose a differentially heavy burden on challengers. | aso
show that the new Bipartisan Campaign Reform Act (BCRA)
of 2002 further increasesthe advantage enjoyed by incumbents
and heightensthediscriminationfaced by challengers. Finally,
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| show that the requirements are so burdensome that, in effect,
they amount to acandidate’ s having to securea“license” from
thegovernmentin order to competefor political representation.
Such requirements not only increase costs, especialy for
challengers, but limit candidates and their supporters’ freedom
to control how they run their own campaigns.

Fourth, | describe how political marketswould perform
without the anti-competitive constraintspresently incorporated
in Federal campaignlawsand regulations. | concludethat with
their removal the market for political representation would be
much more competitive and that voterswould be better served,
just as consumers are better served by competition in
commercia markets.

|. Campaigns and the Market for Political Representation

Although most Americansspend littletimeconsidering
the government’ simpact on their daily lives, theimportance of
decisions made in political markets rivals that of decisions
made in the commercial sector. A quick look at the size of the
Federal and state governments clearly indicates the magnitude
of political decision-making. For fiscal year 2001, Federal
expenditures topped $1,936 billion, while the 50 states spent
nearly $1,293 billion. Combined, these two levels of
government accounted for 32 percent of the nation’s GDP
($10,082 hillion).

Just how governments go about deciding what to spend
and how to finance those expenditures has been the subject of
intensive study.! One key outcome of the [*4] research is a

! Much of thisresearch comesout of the sub-discipline of economics

and political science known as*public choice.” For his contributionsto the
development of public choice, James M. Buchanan of George Mason
University received the Nobel Prize for Economic Science in 1986.
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recognition that elected officials respond to incentives just as
producersand sellersin commercia markets. Elected officials
compete for voters in elections, just as producers and sellers
compete for consumers in the commercial marketplace.
Accordingly, the type of analysis economists have applied
routinely to assess the efficiency and effectiveness of
commercia markets can also be used to assess efficiency and
effectiveness of political markets. That this is possible
becomes clearer when werecognizethat in most relevant ways
commercia and political markets are very much alike.

In commercial markets, providers compete for
consumers dollars. In political markets, candidates compete
for citizens' votes. In commercial markets, the ability of
providersto step up to the plate, make offerings to the public,
and communicate what they haveto offer isof vital importance
in assuring consumers of the most value for their money. In
broad terms, markets are said to be efficient (and effectivein
serving consumers wants) when competition is vigorous and
sellers have ample opportunities to communicate their
offerings.

In a similar manner, political candidates compete for
the attention of citizens, soliciting their votes at the ballot box.
Just aswith commercia markets, political marketsare efficient
(and effective in responding to citizens' preferences) when
candidates are ableto step up to the plate, make offeringsto the
public, and communicate what they have to offer to
prospective voters.?

Therearedifferencesbetween commercia marketsand
political markets, but they are not particularly material for the

2 For more on the similarities and differences between commercial

marketsand political markets, see Monopoly Palitics, Chapters Two through
Four.
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analysisat hand. Inthelatter, thevoterschooseasingle person
to represent their interests. But choosing arepresentativein a
political [*5] market is very much like choosing aretailer in a
commercial market.®> The retailer serves as the consumer’s
“agent” in picking aline of products or servicesfrom which to
choose. Consumers typically do not survey all the goods or
servicesofferedfor sale, but instead rely on storessuch as\Wal-
Mart, Winn-Dixie, and their local insurance broker to search
through the available product and service offerings and carry
aselect few. This makesthe consumer’s effort to find a good
buy much simpler, but in doing so he or she puts a certain
amount of trust in the judgment of the retailer chosen. If,
however, the consumer finds over time that the retailer selects
poor product or service lines, he or she will pick a better
“agent.”

In political markets, voterschoose an agent to represent
them in collective decision-making. Rather than survey all of
the political issues facing Congress, inquire into the pros and
cons of each, form an opinion, and then take part in amassive
referendum on each and every one, voters choose
representativeswhosejob it isto review al of theseissuesand
make informed judgments. Just asin commercial markets, if
citizensfind that their agent does not servethemwell, they will
chose someone else -- that is, unless obstacles prevent or
otherwise impede their ability to select the best person.

Political markets have equivalents to franchises in
commercial markets. They areinterest groupsand, especially,
political parties. In commercial markets consumers normally
frequent those establishments that have earned their trust as
agents. They gravitate towardsthese places becausethey have

3 The following discussion replicates points made in Donald

Wittman, “Why Democracies Produce Efficient Results,” Journal of
Palitical Economy, 1989, pp. 1395-424.



14a

learned that a particular establishment consistently gives good
advice, offers low prices, has outstanding service, or any
number of other factors of importance. The reputation earned
by [*6] establishments from meeting customers expectations
consistently can beleveraged through franchising. A consumer
traveling far from home knows that the McDonald’s on the
road will serve the same menu, with the same quality, towhich
they are accustomed. This reliance on a firm’s reputation to
deliver valueis the principal reason for franchises.

In political markets the equivalent to a commercial
franchise is a political party, or to a lesser extent interest
groups. Individualsfaced with limited time and resources may
choose to rely upon the label, Democrat or Republican. Or
perhapsthe citizen may take note of the opinionsoffered by the
many interest groups such as the Nationa Rifle Association,
Greenpeace, |abor unions, or the countless other organizations
that take positionson political philosophy and/or policy issues.
These groups do more than just inform voters: they also
pressure the candidates to remain true to the principles they
espouse. If a candidate (or elected official) diverges too far,
the group may withdraw its support, just as Burger King might
pull its franchise from stores that fail to perform.*

Incentives to innovate exist in both markets. Business
firms spend considerable resources to develop new products
and services -- to gain advantage over their competitors. Ina
similar manner, candidates (and their parties) put a great deal
of effort and expense into making them more appealing to
votersand gai ning an advantage over their opponents. Thiscan
take the form of researching an issue, developing a unique
solution, and communicating it to prospective voters. It can

4 Political parties withdraw their support of candidates— especialy

incumbents — very rarely.
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also taketheform of polling inan effort to probe and assessthe
opinions and wishes of the public. For both politicians and
businesses, the most important development is irrelevant if
nobody knows about it. The popular saying, “Build a better
mousetrap and [* 7] the world will beat a path to your door,” is
not quite accurate, as the world needs to be informed and sold
on the new idea.

Would-be agents in both commercial and political
markets solicit our support. Incommercia markets, itiscalled
advertising; in political markets, itiscalled campaigning. With
respect to purpose there is really no difference between the
two. In commercial markets producers promote their prices,
gualities, and services, and sometimes even point out the
inferior features of their competitors’ offerings, while in
political markets, candidates promote their agendas, their
character, their historieson theissues, and on occasion suggest
flaws in their opponents character or the positions they take.
In both cases the purpose isto inform about attributes that are
expected to be decisive to the intended recipient.

As mentioned earlier, for commercial markets to be
efficient and effective, they must be competitive. That is,
providers must be free to make offerings and “compete” for
business. That simple notion is what underlies the antirust
lawsand their enforcement. Thereasonisthat, as Adam Smith
observed over two centuries ago,

People of the same trade seldom meet together,
even for merriment and diversion, but the
conversation ends in a conspiracy against the
public, or in some contrivance to raise prices.”

> Adam Smith, An Inquiry into the Nature and Causes of the Wealth

of Nations (New Y ork: Modern Library, 1937), p. 128.
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Just as the ability to collude and exclude rivals in
commercia markets leads to higher profits, higher prices,
lower quality, and less innovation, collusive/exclusionary
behavior in politica markets makes life better for elected
officials to the detriment of voters. Elected officials who are
ableto exclude, or even disadvantage, rivals have more power
and influence, can more easily ignore their constituents, and
can enjoy an easier lifestyle, facing less pressure to innovate,
campaign, and engage in fundraising. [*8] The effects on
citizens and voters, however, are like the effects of monopoly
on consumers. The range of options is limited, the overall
quality of serviceisdiminished, accountability suffers, officials
more frequently respond to vested interests rather than the
electorate at large, deliberations are less transparent, and
citizens have less information about the candidates, their
gualifications, and their positions. In the same way that a
monopolistic commercial market isinefficient and ineffective
in serving consumers, a monopolistic political market is
inefficient and ineffective in serving the interests of citizens.

The methods elected officias use to advantage
themselves and to erect obstacles to challengersis covered in
the next section. But it isimportant to focus on the fact that
political agentshavethe sameincentivesto restrict competition
asdo businessenterprises. Their lega liability, however, isfar
different. To limit anticompetitive practices in commercial
markets, there are Federal and state antitrust laws, enforced by
two Federal agencies, the Department of Justice and the
Federal Trade Commission, numerousstate AttorneysGeneral,
and the private antitrust bar. Thereisno corollary in political
markets. Elected official sface no sanctionsfor anticompetitive
activity. To be sure, there are Federal election laws, and the
FEC, among other things, is responsible for monitoring
campaign contributions and how they are spent. But as we
shall see, these laws and the FEC impose far greater harm by
protecting incumbents and disadvantaging challengers, than
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any good they do in assuring the integrity of the electoral
process.

[1. Benefits Enjoyed by Incumbents and Obstacles Faced by
Challengers

For competition in political markets to be vigorous
there must be a reasonably level playing field -- one free of
artificial advantages for one or more candidates versus others.
This is not to suggest a need for rules to restrict natural
advantages. Indeed, in [*9] an ideal system the natural
advantages of the candidates would shine through, whether
these are amore popular platform, superior organizational or
communication skills, or even name recognition from previous
accomplishments.® What does need to be restricted, and what
hampers the efficiency and effectiveness of political markets,
are contrived advantages for certain candidates. Without
exception, contrived advantages are on the side of, and are
orchestrated by, incumbents.

Asidefromlegitimate, natural advantages, therearetwo
types of contrived advantages associated with incumbency.
Thefirst typeisassociated with abuse of the officefor political
gain —increasing the probability of reelection. The second is
more pernicious — rigging the campaign rules to advantage
incumbents and to place obstacles in the path of challengers.
Thefirstisexplained in this section; the second isexplained in
the section that follows.

Members of Congress provide themselves with a full
range of free servicesthat are not available to their more cash-
starved challengers. Members of Congress have free mail

6 The analogy in commercial markets should be evident: more

desirable location and establishments, superior product/service line, more
effective advertising, and better reputation.
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privileges (referred to as the frank),” telephone and Internet
access,® and well-designed web pages.® Some people may be
surprised at the magnitude of thesefree services. For example,
in a recent election cycle, of the 20 largest spenders on the
frank, 11 Members spent more on this privilege than their
challengers spent on their [*10] entire campaigns.’® And
benefits such as frank do help. Albert Cover and Bruce
Brumberg found that a control group receiving franked mail
had ahigher opinion of theincumbent than thosewho did not.**
Members of Congress also derive a significant advantage
through casework out of their district or state home offices.
The increasing flow of indecipherable and ambiguous new
laws (and ensuing regulations) increase the demand for
casework services — which, of course, only incumbents can
provide. Evidence of thiscan befound inthe growth of House
and Senate staff assignedto Members' district and state offices.
From 1980 to 1997, the number of House staffers assigned to
offices in the districts increased from 2,534 to 3,209, and for

! There are modest restrictions on use of the frank. See Monopoly

Politics, pp. 77-78.
8 There are also modest restrictions on the use of these instruments
for political purposes. See Monopoly Palitics, p. 76.

° When governments join the “digital revolution,” elected officials
typically commandeer for themselves the up-front cost (web pages, e-mail,
et cetera). See Cindy Crandall and Jeff Eisenach, The Digital Sate, 1998
(Washington: Progress & Freedom Foundation, 1998).

10 National TaxpayersUnion and Federal Election Commission. The
point made about the incumbent’s spending on franked mail versus
challengers' campaign spending was noted in Steve Symms, “Campaign
Finance Reform Gainers,” Washington Times, August 13, 1997, p. A14.
1 Albert D. Cover and Bruces. Brumberg, “ Baby Booksand Ballots:
The Impact of Congressional Mail on Constituent Opinion,” American
Palitical Science Review, 1982, pp. 347-59.



19a

the Senate officesin the states, the number increased from 953
to 1,366. (The proportion of local-office staff vs. total staff
increased as well: from 34 percent to 44 percent for the House
and from 25 percent to 31 percent for the Senate.*®) Academic
research shows how beneficial constituent services are in
garnering support and creating a positive image of the
incumbent.® And [*11] it is apparent that this has not gone
unnoticed by theincumbentsthemselves. For example, Morris
Fiorina found that incumbents respond to close elections by
increasing allocations to casework.™

Some might argue there is nothing wrong with such a
response by the incumbent. They might suggest that the
incumbent is only seeking to connect more closely with the

12 Norman S. Ornstein, Thomas E. Mann, and Michagl J. Malbin,

Vital Statistics on Congress, 1997-1998 (Washington, D.C.: Congressional
Quarterly, 1998).

13 Yiannakis found that constituent service is especially effectivein
attracting supporters of the incumbent’s challenger. See Diana Evans
Yiannakis, “The Grateful Electorate: Casework and Congressional
Elections,” American Journal of Political Science, 1981, pp. 568-80.

Serraand Cover found that constituent service creates a positive evaluation
of the incumbent and has the most impact on constituents where only a
small portion of themidentify withtheincumbent’ sparty. See George Serra
and Albert D. Cover, “The Electoral Consequences of Perquisite Use: The
Casework Case,” Legidative Sudies Quarterly, 1992, pp. 233-46.

Serraand Moon found that votersrespond to constituent serviceand implied
that constituent service might be able to offset policy differences between
the incumbent and his or her constituents. See George Serra and David
Moon, “ Casework, Issue Position, and Voting in Congressional Elections:
A District Analysis,” Journal of Palitics, 1994, pp. 200-13.

14 Morris Fiorina, “Some Problems in Studying the Effects of
Resource Allocation on Congressiona Elections,” American Journal of
Palitical Science, 1981, pp. 543-67.
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voters, and that such aresponse is asign of competition. To
some extent thisistrue. Members of Congress havelegitimate
reasons to communicate with constituents and to help them on
occasion. There are two problems, however. First, the
evidence is stark that the system is abused for political gain.
Second, this activity is funded by taxpayers, a source not
availableto challengers. Inany event, the widespread abuse of
thesefree servicesconstitutesacontrived advantagethat makes
the playing field less even, the political market less
competitive, and citizens less well served.

Incumbents also have at their disposal the ability to
send district- or state-specific spending back to their
constituents. This practice, more commonly known as “ pork
spending,” can play alargerolein protecting incumbentsfrom
challenge. Thisisparticularly truefor more senior incumbents,
who because of their tenure are more effective at bringing
money back to their districts or states. Rationa voters
recognizing that the flow of pork is an increasing function of
tenurewill be more apt to return their Congressman for another
term.” Research has found that incumbents are effective in
taking advantage of these contrived advantages. Robert Stein
and Kenneth Bickers found that vulnerable incumbents
aggressively pursue pork spending,*® and separately [* 12] that
the success of incumbents in bringing back agency grants
influencesapotential challenger’ sdecisiontorun.*” According
to the organization Citizens Against Government Waste, this

15 Gerald W. Scully, “Congressional Tenure: Myth and Reality,”

Public Policy, 1995, pp. 203-19.
16 Raobert M. Steinand Kenneth N. Bickers, “ Congressional Elections
and the Pork Barrel,” Journal of Palitics, 1994, pp. 377-99.

o Kenneth N. Bickersand Robert M. Stein, “ The Electoral Dynamics
of the Federal Pork Barrel,” American Journal of Political Science, 1996,
pp. 1300-26.
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tool, like so many others, has been growing over recent years,
doubling from $6.6 billion to more then $13 billion over the
five-year period 1993 to 1998.

As mentioned in the previous section, voters have an
incentive to reelect more senior Members due to their
effectivenessin delivering pork spending. Thisincentive also
extends to the committee system, whereby Membersjockey to
obtain key positionson various committeesthat have oversight
roles in important areas. Getting assigned to a powerful
committee can enable an incumbent to gain additional
contributions or support from voters who want to keep their
representative in a position of power. For example, Bennett
and Loucks found that being appointed to the House Banking
Committee increases a Member’ s contributions from finance
political action committees (PACs).”® Additionally, Mark
Crain and John Sullivan found that for Members belonging to
the mgjority party, incumbents assigned to committees having
significant control over industries under their jurisdiction
significantly increased their vote margins between the 1988
and 1990 elections.”® These empirical results, and the others
like them,® are not [*13] surprising, given the tremendous

18 Randall W. Bennett and Christine L oucks, “ Savingsand L oan and

Finance Industry PAC Contributions to Incumbent Members of the House
Banking Committee,” Public Choice, 1994, pp. 83-104.

1 Mark W. Crain and John T. Sullivan, “ Committee Characteristics
and Re-election Margins: An Empirical Investigation of the U.S. House,”
Public Choice, 1997, pp. 271-85.

0 For example, Loucksfound anincreasein PAC contributionsfrom
appointment to the Senate Banking Committee. ChristineLoucks, “Finance
Industry PAC Contributions to U.S. Senators, 1983-88,” Public Choice,
1996, pp. 219-29.

Kroszner and Stratmann found that committee members get more money
from PACswith an interest in their jurisdictions, and the contributions rise
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power exercised by those committeesand by the memberswho
serve on them.?

Another contrived advantage is the ability of
incumbents to pressure donors for campaign contributions
when there is little evidence of chalenge, and to carry over
these resources from election to election, continually growing
their reserves in order to ward off any potential challenge.
Janet Box-Steffensmeier found war chestsparticularly effective
in deterring high-quality challengers.?? Thisis not surprising,
given that challengers must recognize the enormous resources
stacked up against them. Thisbenefit no doubt helpsto explain
why, for instance, after the 1996 election cycle incumbents
average cash on hand was over $175,000, and those

withseniority. Randall S. Kroszner and Thomas Stratmann, “ | nterest Group
Competition and the Organization of Congress: Theory and Evidence from
Financial Services Political Action Committees,” American Economic
Review, 1998, pp. 1163-87.

Anagnoson found that during el ection yearsfederal agencies speed up their
approval of grants to the constituents of representatives who are on
committeeswith authority over them. Theodore Anagnoson, “ Federal Grant
Agencies and Congressional Election Campaigns,” American Journal of
Palitical Science, 1982, pp. 547-61.

2 Raberts found that the death of Senator Scoop Jackson (then a
member of the Senate Armed Services Committee) depressed the prices of
stocks of companiesin Jackson’s state and raised the prices of stocksinthe
home state of his successor. Brian E. Roberts, “A Dead Senator Tells No
Lies: Seniority and the Distribution of Federal Benefits,” American Journal
of Political Science, 1990, pp. 31-58.

2 Janet Box-Steffensmeir, “A Dynamic Analysis of the Role of War
Chestsin Campaign Strategy,” American Journal of Palitical Science, 1996,
pp. 352-71.
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incumbentswho won with more then 60 percent of thevote had
cash on hand averaging more than $230,000.2

[ll. The Role of Federal Election Laws and FEC Rules in
Limiting Competition

Of even greater importance and effect are the contrived
advantages for incumbents created by the Federal campaign
laws and regulations. It is important to bear in mind the
asymmetry between commercial marketsand political markets
with respect to monopolization. In commercial markets, there
is no organized forum for the [*14] exchange of information
and discussion of ways to limit competition. Indeed, if there
were such a forum, not to mention if the forum succeeded in
orchestrating actions to limit competition, the participants
would be liable for criminal prosecution under the Federal
antitrust laws. On the other hand, in political markets,
incumbents have the means as well as the incentive to limit
competition. They make the laws. They not only have alegal
forum in which to discuss ways of limiting competition, their
actionsto carry out policiesto limit competition do not create
for them legal liability of any sort. Although usually debated
in high-sounding, public interest rhetoric, these laws (and
subsequent enabling regulations) are understood to have great
impact in limiting the ability of challengers to mount serious
campaigns.?*

A. Ways Federal campaign laws limit competition

= Financial activities of house candidates, 1996, FEC

(www.fedc.gov/1996/dates).
2 Itisreally not necessary to prove motive here. Itistheeffect of the
laws in limiting competition, whatever their official or secret rationale.
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The ways Federal and state election and campaign-
finance laws limit competition are varied. Only some of the
major ones are addressed here.”®

Perhaps recognizing the threat from third-party
challengers, ballot access laws have been structured to reduce
competition. Theodore Lowi concluded that state bans on
“fusiontickets’ (the nomination of the same candidate by more
then one political party) have asimple objective-- to eliminate
competition.” Inasimilar vein, Hamilton and Ladd found that
ballot structure affects turnout (particularly for lesser-known
candidates), party-line voting, and election results in partisan
districts.?’

[*15] Additionally, some states allow incumbents to
have significant control in the primary process. For examples:
in Virginiaincumbents can demand aprimary if they had been
nominated that way the previous election cycle; Louisiana' s
open seat primary system, which favorsincumbents, only saw
one incumbent defeated in 22 years; and Connecticut requires
a candidate for a party’s nomination to receive at least 15
percent of the votes at the nominating convention to qualify for
the primary. Also, incumbents work with their state
legidlatures and governors to formulate redistricting plansin
such away asto protect, and possibly improve, their chances
for reelection. David Gopoian and Darrell West found that
incumbents were more likely to gain, rather than lose, from

% For a more thorough examination, see Monopoly Politics, esp.

Chapter Five.
% Theodore J. Lowi, “A Ticket to Democracy,” New York Times,
December 28, 1996, p. A27.

2 James T. Hamilton and Helen F. Ladd, “Biased Ballots?: The
Impact of Ballot Structure on North Carolina Elections in 1992,” Public
Choice, 1996, pp. 259-80.
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redistricting because | egislatures tended to giveincumbents of
both parties a greater proportion of their party’s voters.?® Not
surprisingly, additional research hasfoundthat if thereisabias
intheredistricting processit tendsto favor the state’ sdominant
party.?

Passage of FECA in 1974 dramatically changed the
landscapeinwhich campaignsarefunded and undertaken. The
act created a tax-return check-off for funding presidential
campaigns, placed limits on spending by presidential
candidates who accept matching funds, and limited the
amounts individuals could contribute to presidential and
congressional campaigns. (The act aso limited spending on
congressional campaigns, but the U.S. Supreme Court later
held this provision unconstitutional.*)

[*16] In researching the academic literature in the
processof writing of Monopoly Politics, | found overwhelming
agreement among scholars that the major effect of the act has
been to help incumbents further fend off challengers.
(Although I have not followed the literature as intensely since
1999, | am aware of no further research that is of a contrary
nature.) | also found evidencethat the principal motivation for
the act was self-interest. Peter Aranson and Melvin Hinich

2 David J. Gopoian and Darrell M. West, “Trading Security for
Seats: Strategic Considerations in the Redistricting Process,” Journal of
Poalitics, 1984, pp. 1080-96.

2 Gary King, “Representation through Legislature Redistricting: A
Stochastic Model,” American Journal of Political Science, 1989, pp. 787-
824; Janet Campagna and Bernard Grofman, “Party Control and Partisan
Biasin the 1980s Congressiona Redistricting,” Journal of Palitics, 1990,
pp. 1242-57; and Bruce E. Cain, “Assessing the Partisa