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rcad the U.S. Court of Appcals for the D.C. Circuit panel's August 6'

201 0 opinion that favorcd Mr. Jones, certainly they wcre privy to thc

winning arguments that Jones had made bcforc that court,' and no

cloubt they had the bcnefit of thc exchangc of opinions in thc court of

appcals which ha<l denied thc Governmcnt's motion for a rchearing.a

Perhaps more importantly, availablc to the moot court participants

was the Govcrnmcnt's pctition sccking Supreme Court revicw, and

Jones's Rcsponse. In its pctition, thc Government prescnted only one

question for decision: "Whcther thc warrantlcss use of a hacking dc-

vicc on frespondcnt's] vchicle to monitor its movcments on public

strccts violatcd the Fourth Amendmcnt."5 Thc Joncs rcsponsc pre-

sented two issucs, the first of which was only a more detailcd varia-

tion of the question presentcd by thc Govcrnmcnt. The sccond ques-

tion, howevcr, was new: "Whether the govelxmcnt violatcd respond-

ent's Fourth Amendment rights by instatling the GPS tracking dcvicc

on his vehiclc without a valid warrant and without his conscnt.""

I. THE SUPREME COURT DEFINES THE ISSUE AT THE

PETITION STAGE: PROPERTY, NOT JUST PRIVACY

Joncs's claim that the installation of the GPS tracking dcvicc was

an unrcasonablc search bccause thc Governmcnt agents had trespassed

http://law.wm.cdu/ncws/stories/201 l/ibrl-hosts-annual-suprcmc-court-prcvtew-sept.-
23-24.php.

t Sn" Unitcd States v. Maynard, 615 F.3d 544 (D.C. Cir.  2010), reh'g en

hanc denied sub nom. United States v. Jones,625 F.3d 766 (D.C. Cir.20l0). Thc

Court of Appcals dccision also resolved the appeal of Lawrcncc Maynard, a co-

defcndant of Mr. Joncs in thc conspiracy case, whose conviction was uphcld. The

pancl consisted of thc opinion's author, Judge Douglas H. Ginsburg (appointcd by

Prcsident Ronald Rcagan), Judge David S. Tatcl (appointcd by Presidcnt Bill Clin-

ton), and Judgc Thomas B. Griffith (appointcd by Presidcnt Gcorge W. Bush). Bro-

graphical Directory rt/'Federal .Iudges, UNt'rEo Sra't ts CouR'l's,

http:i/www.uscourts.gov/JudgesAndJudge ships/BiographicalDirectoryOiJudges'aspx
(last visi tcd Apr. 10,2012).

o The Unitcd States' Petition for Reconsideration and thc Jones opposition

brief was appenclcd to the Government's Pctition for Certiorari. Sec Petition for Writ

o f  cer t iorar i ,  Appendixat45a-52a, , Iones, l32 S.  Ct .945 (No.  l0-1259) ,2011 wL

1462758. Although the pctition fbr rehcaringen banc' was dcnicd, Chicf Judgc David

B. Sentellc and Circuit Judges Janicc Rogcrs Brown and Brett M. Kavanar,rgh would

have grantcd thc peti t ion. Jones,625 F.3d at l67.
5 pctition for Writ of Certiorari, supru notc 4, at I (emphasis addcd).
t' Brief in Opposition to Petition for Writ of Ccrtiorari at i, .Ione.s. 132 S. Ut.

945 No.  l0-1259) ,201 I  WL 2263361(cmphasis  addcd) .  Jones 's  counsc l  Stcphcn C.

Leckar, Esq. recruited formcr acting Solici tor Gcncral Waltcr Dcl l inger to join him as

cct-counsel on thc briefs at both the pctition and rncrits stagcs. but Mr. l-cckar argucd

thc case for Mr. Joncs on Novcmbcr 8. 201 1.



p1 '(uollecnpil pue Llcreeseu Jol clnlllsul ulooul'I pue 'uoll

-epunoc JCI eztsu. Aoc '3ro'Jceztsu,^ oc ''cul 'pung uorleonpq pue esucJec qciJds

ccJC ''Jul 'uotltleoJ qoeeds ecrC 'punJ uollecnpg pue esueJec l33cl o^lJe^ros
-uoJ -uorlepunog e3tlsn[ 's'f) 'oel]rr.uLUoJ uottcv fucqll 3ur:o1sey 'uol]nll]suoJ

cql uo clnltlsul'uollepunoc s;eu/Y\o unD oJe,t-leuq cql uo Isllue reqlo eql'pc1uer8

oq plnoqs ,,r.rcrneJ,{q,tr o1 se uotltsod s,luotutuenoD eqt qlt,u 3ut:c11rp.{lluecgru8rs

pue .peluer8 cq 1ou plnoqs uortrtcd oq] t€qt uotttsod s.souof Surtcefe.r 'r!:ed req]leu

lolleqeq uo polt+ se,t'c8e1s uotltlcd aqi le poll+ lclrq qons Xluo cql Jelrq aPunc sno
-iLue srql;lpd.snorue souor^sn/teuorrnrrlsuoc/clrs/ruoo'Tiffii;iffr,Tl![::ri

-01 .oM 
916'D 

'S 
Z1 

'sauof 'g te fued reqlcN Furyoddng IrerorucJJo ilrAA ro1

uotillod uo eeunJ loltuv se'l€']c 'oul 'eotrcuv lo sJeuao unD JoJleug -l
'ypd'ueplccqoqtne'.{1 de:reuoqrled 6 g Z I -0 I /sJel

rq7,m,orn.t:dlnoo euc:dnsTsuorlecrlqnclTeqe/'Luep/lucluoc73ro'requeclletue'm,r,r,r,r77:dpq
,VTLgZTZl,ry\ I rcZ,G;CI

-01 'oN) gt6 'tJ 'S 
Ztl 

'sauo7 'g-6le sel?ls pollun cqt roJJclrg '(1deX ,
't9tt9Tz 

lA\ I I0T'G9(.1-01 
'oM 

9v6'r)
'S 

Z1 
'sauo; 'fE le IreJolucJJo llJ,tN Jol uollllcd ol uotlrsoddo ul lelrg 0l

'((266 
) T.g'g9'S'l-l 90S 

"ftu3 
4oo3 

'^ 
l?plos Surtonb) p7 ,,

,PI 
, 'ttte'PI 
t

-cJ pu€ '1sc1 
.,,(Jenud Jo uolle]oedxc elqeuoseeJ,, IucpoLu eq] pJeJSlp

ol FnoJ cql pcSrn JsFq sniltuo eq] 'uot{s ul zr.,'cldocd 
eql3o {1u3re

-Jenos [r^Ir ct{} pu€ {Uedord c}enlrd 3o ,,ftlcues eq} q]oq Surlcclord

uodn peseq couepnJdsunf luctupueruv qgnoC JeIIJee sll cJoJScr ol

pue 'suollelcodxc ,(cenud elqeuoseer uodn peseq ccueprudslrnf Juctu
-pueuv qunoc ]uejJns sll roJ eleuorl€r cql rcplsuoceJ o] ,Qrunpoddo

JtJolstt{ e,, pelucseJd oseo eq} csneocq os op plnoqs }I 
'uoIJI}cd cq}

]u€r8 ol eJc,^A tl JI 
']eql 

UnoJ eql Sur8rn Jclrq sn)lu,to u€ Jo ]lJoueq cql

p€q UnoJ cuerdns cq] 'selyed eqt ruo4 uollscnb luerupuetuv qpnoC

.,peseq-,(gcdord,, sH] Jo uoltereplsuoJ Sutssed ,(po clldscq

,,.r(l:cdord 
pron cql ?uruolluetu uenc Jeneu pue 'cJnzrss e Jo

qoJees € cq plnoJ uoll€llelsul 1€ql uollou eql pueq Jo lno 8ut1cclcr 'cns

-Sr puocas S.Scuof ol uotluclle SSel uenc eAeB JclJg ,(ldeg S.luerUIUc
-AOD rVJ u,,,.'UOlJSCnb 

CSOIC pU€ lueuodur u€,,, s€/K enssl 'Qrodord

eql l3q1 pue 6.,.,l(3elud 
se IIe,r se ,{pcdord s}cc}oJd,,, luctupueuv

qunoC cql IBLI] pelels peq 'sutreeqeJ € JoJ uolllled s.luctuu-Ic^oD

eql Jo Ieruep ,slecdde Jo Fnoc e q] o1 ]uesslp ul 'oq^\ q8neuene) e8pnt

UnoJ ]InOJlJ 
'J'Cl pollc Seuof 'poddns ul s(.'A\clAcJ SIccS Juelutuelo8

cr{l t{olq/v\ uo uol}scnb eql ol }uepccelue .JUctunSre lueupuctuv

qpnoC pcseq-{Uedotd,,, e uo peum} 'pcpucluoc seuol 'leuol]nll]suoc

SeA\ JIOSII uoll€lle]sut cq] Jcq]cql\ uollsonb 3qI r.,'cAIoSeJ oJ uoISeJ

-3o ou p€q unoc cql leq] 
' ' ' 

1ln3rl3 
'J'C cql uI pcsler sauof [qctq^]

lueLun8re c^lletlJclle [sl]ql Jo ,^AeIAeJ lueJ8 osle,' o] FnoJ cq] pc1se

,(1sse:dxe scuol 'tenc,u,o11 
Jclrq esuodseJ s.scuof Jo Jlstt e pu€ a8ed

lssl eql uI lno pcqJlcls ,(gerrq ,(1uo se,r,r ,Q-rcdo-rd clelud s.scuof oJuo

SqNOT"I STJYJS QqJINN 9V7



246 ,IOURNAL OI: 1.1N,. T 1.,( I I \(  ) I  (  Xi} c( THE INTERNET IVOI. 3:2]

turn the Fourth Amcndmcnt to thc tcrtual and historic protection of

private property.'t On Junc 21 . 20I I . thc Sttprcnlc Court granted the

Government's petition and, in addition. clircctccl thc parties "to brief

and argue" thc property issuc sou-sht bv Jortc: irl his Uricf in Opposi-

t ion. la
At thc William and Mary moot courl proccccling. thc argttntcnts of

counscl, questions posed by the coutl, and thc cotttl 's crplanation of

its decision all prcsumcd that the case would bc dccidcd by applica-

tion of thc Court's privacy tcst to thc Govcrnmcnt's first issuc. Hou'-

evcr, that was not to be thc basis on which the Jones case would bc

decided.

II. THE TREATMENT OF THE PROPERTY ISSUE
AT THE MERITS STAGE

The property qucstion-the second issue on which certiorari had

been granted-was addrcssed, aftcr a fashion, in both partics' briefs

on thc mcrits. The Govcrnmcnt's opening brief trivialized the installa-

tion of thc tracking device as neither a scarch nor a seizure-a mcan-

ingless intcrfercnce with Joncs's "posscssory intcrest in [his] vehi-

Clc."'t Thc Governmcnt mentioned thc word "propcrty" thrcc timcs in

its four page analysis.'t ' Joncs's Brief for Respondent strcsscd his

common law right to excludc othcrs from any interfcrencc with his

possessory intcrest.rT The Government replied: "[w]hilc the GPS dc-

vicc was in place, rcspondent remaincd frec to use his vehicle howcv-

er hc wanted. He went whcre hc wanted, hc transported anyonc and

anything he wantcd, and none of thc opcrational systems of the vchi-

clc werc affccted in any way."'t
Dcspitc this one cxchange, and Jones's discussion of propcrty in-

tercsts gcnerally, Jones's property claim did not play a major rolc in

either party's mcrits brief. Rather, both partics wcre understandably
prcoccupied with winning their casc undcr established Supreme Court

t3 See Id. at7-23.
'o  U.S.  Supremc Cour t  Docket ,  Joncs.132 S.  ( ' t .945 (N. .  10- l l -s9) .

http:/ /www.supremccourt.gov/Search.aspx'/Fi lcNamc- dockctt l lcs l0- 1 15c).htnl.
' t  Bricf fbr Pcti t ioner at 39. . lone.s^ 132 S. C't .  c)-15 (\ t , .  I  0- I  159 ). l0l  I  WL

3 5 6 1  8 8  l .
'" Bricf for Pctition cr at 42-46. .Jrtnt''s - I l l S. ( t

w L  3 5 6 1 8 8 1 .
' t  Br ic f  for  Rcspondcnt  a t  41-18. .Jr t t t t ' s .  I  l l  \  (

( ) J5  (  \ , ) .  l o_  I  l - 59 ) .  201  I

t  eJ- .  t  \o .  I  0-  I  259) ,  201 I

wL 4479076.
l *  B r i e f  f o r P c t i t i o n c r a t  1 8 . , , / 0 / / r , i .  l l l  \  (  t  , r - 1 5  r l t t l l t t \ o .  l 0 - 1 2 5 9 ) ,

2 0 1  1  w L  3 5 6 1  8 8 1 .



lpd.6gZ I -01 /sldrJosuert tuetun8reTslucrun8re 1e:o7no3'gnoceuc;dns 
',r,r,Lrr'r 

lfdl|rt
'GgT,l-g1 'oN) gV6'u S ZEI 

'sauof 'f le lucunS:y 1e:91o lducsue;1 ,-
'\1961) 

,'f 
'S'n 

68[ ..
'1t8069t -tA\ 

I I 0Z'GST.I-01 
'oN) 

9t6'lJ'S Ztt 
'sauof 'Vt-1te lucpuodseX Suruod

-dng eeun3 Icltuv se 'le '10'cu1 'eouctuvJo sreu,^ O unD JolJcllg '45' rc 'tt8069t'1,^e

I l0Z.(69ZI-01 
'o$ gV6'tJ 'S 

Ztt 
's^ouol"tucpuodsea Surpoddng oeun3 roltuv se

'[e 'te'cul 'ecueruyJo sreu,^Ao unrJ roJJclrg :r99ZVgV -It\t\ ll0T'G97.1-01 
'oN) 

Et6
']J 'S 

Zt l'r'auof 
'lucpuodseX Surpoddng OeunJ snoluv se suelJoJslH luctrlpuotuv

qunoc roJ Jsrrg :vzwl 9t 
'l,{N | rcz'Gs(.t-01 

'oN) 
sv6 

'rJ's 
zt I 

's^aLto[' 'JUe

-puodscg Surgoddng eetJnJ sncluv se lcafo-t6 uollrullsuoJ roJ Jeug 'nS 
^u,

'6T,WI9p .1A\ 
lrc('GSTI-0t 

'o1r1) 
9V6'tJ 

'S 
Ztl 

'sauoS 'luepuodscg SurpoddnS

oerrnJ snrruv se sreloqrs 1reior4f.oog'oJul'qos,^ el cleAroJ lclrg:I86928t
-l1y\ 

I t0Z'(692t-01 
'oN) 

9V6'lJ 
'S 

Ztt 
'sauoS 'luepuodseX Survoddng eerrnJ Icltuv

se u.ssv slsuotol4l [,]?N ry 
'tsul prorreqtnu roJJc\rA:tZW t9t 

-11\ 
I t0Z 

'(692I

-01 'oM gV6'tJ'S Zt t 
's'zttof"luepuodseg Sulpoddng aelrnJ snoltuv se 'cul 'u.ssv

sreAIrC'dcpul role:cdg--teu,^Ao roJJoFB ltZVVtgt'IA\ ll0T'G;('l-01 
'oN) 

9t6
.}J .S 

Zt l,sauo7.lucpuodsex Surpoddns eerrnJ loltuv s€ '[P ]e sra,{'tte1 J3c 
'tulJJ

Jo u.ssv l,]BN rotgeug i1g9799t'11Y\ Il0Z'GgT.l-01 
'oN) 

9t6 
'1J 'S 

Zf I 
'saurtS

" .lurpuobrcg Burpoddns .3errnJ Ic*uV se spcdxg l?ctuqoeJ pue sreloqc5 1e3c1
yrrJ 'o-1u1 ,(cenud 'oell rotJorrg :geVVtgt -IA\ 

lI0T.'69(,1-01 
'oN) 

9V6'u'S Zt I
'sauop 'luepuodseg Suryoddn5 celJnJ snoltgv s€ suollelog clLrlelsl-'tuv uo llsunoJ

roJJaIrB :gtgOOEf 'IA\ I I0Z 
'(69U-01 'oN) 

9V6'IJ 
'S 

ZEI 
':'2uo["luepuodscg

Surpoddn5 eeunJ loluv se'le tc 'q3cl 
ry fce;cotuoq roJ 'rlJ roJlaug :90190tt

'ld\ I I0Z'(692t-01 
'oM 

9V6'lJ 
'S 

Ztl 
'sauol 'reuorlrled Survoddng eerrnJ

sncrrrrv se,,vre'l 'rurrJ to'ulupv eLIt uo'rlJ roJ 1crtgl971zyt9t lA\ I l0Z'(6SZI-01
'oN gt6 'tl 'S (fl's'auof 'luepuodscg ?uruoddns celrnJ sn3ll"uv se ']sul 

OIVJ roJ

3errg ig ILT1BV 
-l1y\ 

tl0Z 
'G9(.1-01 'oN) 

9n6'D 
'S 

Ztl 
's^2t'to[ 'luepuodseX Suruod

-dng aer:n3 lopuv se 1e1rde3 s.uolleN eqlJo n'lJV T n.1JV roJleug 6r

'unrpod eq] o] otroc peq lesunoc lucuurcnoD rou€ scJnulu lsnf 
',(eld

olul cluec uollsenb ,(Uado,rd cql {gcrnb moq S€A\ cJeAc./Y\oLI 'SuISIJfunS

s3^\ 13q^A ,..,'fcenud;o 
uorlelcedxe luetupuetuv qunoc ou peSul4t

-ur s,tel\peoi crlqnd eql uo ?urle^er} clctqc^ e Jo ccu€llle^Jns Jedccq

pue lenstn lurlJ,, 3ur1e1s 'cSsJ 

"(centrd 
luctupuetuv qpnoC tuopotu

Ieurtrres crlJ zz'salryS 
palun'^ zf)X o] uollellc 3 L{}l^\ u33eq Juel.uulc

-^oD cq] JoJ lesuno3 
'lueun8re 

IeJo ]e 
'leql esIJfunS ou sP ctuuc ll

tz']s31 .,fcenttd Jo uollelsodxe

clq?uoseeJ,, JStuoISIAOJ s.UnoJ eql Surlccfer ',!redo.rd cleAIJd s.eldoed

cq] lceloJd o1 peu8tscp euo s€ lxsl ]uolupuetuv qpnoC cql Jo IsAtncJ
cq] pcSjnJelJq eslreruvJo sjcu^\o unD cql {luo'ccrt{J cseq}Jo ur'euo

lerluelsqns u Se ulul3 ,(gcdord S.Seuol pcSSOJpp€ 'e3IJOLuV 
Jo SJcu,{AO

unD pue 'loefoJd uorlnlllsuoJ eql 'suelrolslH lucupueuv qpnoC

eqt ^q pelg'eorq] {lto 6r'}sel ,(cenud luetupucluv qunoC 3q} uodn

,(lenrsnlcxe lsotule pcsnJoJ sJeFq esoql Jo ucl 'pelu sJclrq sllJcru 2r2

-\.tn) sn)ttury usaulql cq] Jo ecJq] lnq IIe uI eses cql osle se^\ qsns
.,{cenudJo uorle}ccdxc elqeuoseeJ s.scuoI uodn pe8uuJul

ecrnep 3ur>1ce:1 SdD ctl] rcl{}cq,^A-ecucprudsunf lueupucutv qpnoC

LW,SgNOt'/ SqJVJS OqJINN



248 JOURNAL OI'| LAW, TECHNOLOGY & THE INTERNET lVol' 3:21

Justice Scalia interrupted with a revcaling historical "prologue" to a

simple question:

fW]hcn wiretapping first camc beforc this Court, wc held

that it was not a violation of thc Fourth Amendment becausc

the Fourth Amcndmcnt says that thc . . . pcople shall be se-

cure in their persons, houses,, papers, and effects against un-

rcasonable scarchcs and seizurcs. And wiretapping just

picked up conversations. That's not persons, houses, papers

and effccts.
Later on, we rcversed ourselvcs, and, as you mentioned,

Katz established thc ncw criterion, which is, is therc an in-

vasion of privacy? Docs -- are you obtaining information

that apcrson had a reasonablc expcctation to bc kept privatc?

I think that was wrong. I don't think that was the original

meaning of thc Fourth Amcndment. But nonethelcss, it's

been around for so long, we're not going to ovcrntle that.

Howcver, it is one thing to add that privacy concept to the

Fourth Amendment as it originally existcd, and it is quite

something clse to usc that concept to narrow the Fourth

Amendment from what it originally meant. And it secms to

me that whcn that dcvicc is installed against the will of thc

owncr of the car on thc car, that is unquestionably a trespass

and thereby rendcring the owner of thc car not secure in his

cffects -- the car is onc of his cffects -- against an unreasona-

ble search and scizurc. It is attached to the car against his

will, and it is a scarch because what it obtains is thc location

of that car from there forward. Now, why -- why isn't that

correct? Do you deny that it's a trcspass?24

Govcrnment's counscl readily admittcd that "[i]t may be a tech-

nical trespass," but that "the purposc of the Fourth Amendment is to

protcct privacy intcrests and meaningful interferenccs with posscssory

intcrests, not to cover all tcchnical trespasses."25 To which' Justicc

Scalia rcsponded: "So . . . thc privacy rationale doesn^'t cxpand fthc
Fourth Amendmcnt] but narrows it in somc rcspects."'" Fudging thc

qucstion, counscl replied: "It changes it."27
Just as quickly as the property/privacy issue arosc it disappearcd,

as thc Government counscl and various mcmbcrs of thc Court wres-

to Transc.ipt of Oral Argument, supra note 23, at6-l (cmphasis added).

" Transcript of Oral Argument, supra notc 23, at 7, u.
2t' Transcript of Oral Argument, supra note 23, at t3.
27 Transcript of Oral Argument, supra note 23, at 8.
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cy with those of thc hypothetical reasonablc person to which thc Katz

test looks.""
What appcared to unitc the four concurring Justices was not a

preferencc for the Katz test, but their anathema toward the private

propcrty-bascd majority opinion, accusing their colleagues of "de-

cid[ing] this case based upon l Sth-century tort law" for conduct that

-igtrt tlavc given rise to "a suit for trcspass to chattels."3a

Justicc Scalia's majority opinion met this sharp critique hcad-on:

That is a distortion. What we apply is an l8th-ccntury guar-

antee against uffcasonablc searches, which we bclieve must

providc at a minimum the degree of protection it afforded
when it was adopted. The concuffence does not share that

belief. It would apply exclusively Katz's reasonable-

expectation-of-privacy test, g]en whcn that eliminates

rights that previously existed."

This exchange revcals that the five-member majority did not sub-

scribe to its opinion solcly to dispose of the case before them (unlike

the concurring opinion), but to take a first step toward rcstoring thc

Court's Fourth Amcndmcnt jurisprudence to its textual and historic

foundatio foundation rootcd in the coruImon law of private prop-

..ty."' On this point, Justice Scalia and his four colleagues werc ada-

mant; after quoting the Fourth Amendment, Justice Scalia obscrved:

Thc text of the Fourth Amendmcnt reflects its close connec-

tion to property, since othcrwise it would havc refcrred

simply to "thc right of the people to be sccure against unrca-

sonablc searches and scizurcs"; the phrasc "in their persons,

houscs, papers, and cffects" would havc been supcrfluous.''

Immediately preceding this tcxtual analysis, Justice Scalia ap-

pealed to history. Citing Entick v. Carrington,3s as quotcd in..Boyd v.'Unitecl 
States,t'and as iFnrmca in Brower v. CounQ oJ'lnyo,aO Justicc

" Id. at962.
'o Id. ar.957.
3t Id. at 953 (italics original, bold addcd).
ro For a discussion of Fourth Amendment fbundational principles and thcir

emphasis on property rights, see Mary I. Coombs, Shared Privacv and the Fourth

Amenclment, or the Rights of'Relationships, T5 Cnr.. L. Rl.v. 1593, 1606-07 (l9tt7).
t '  Joner . l32 S.  Ct .  a t949 (emphasis  addcd) .
r8 Entick v. Carrington (1765), 95 Eng. Rep- 807 (K.8.).
r e  Boyd  v .  Un i t cd  S ta tes ,  l l 6  U .S .6 l6  (1886 ) '
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IV. PROPERTY PRINCIPLES PLUS JUDICIAL
EXPEDIENCY

Rathcr than cxpressing conccrn that the Jones majority's original-

ist trespassory thcory was too broad, Justice Alito feared it would pro-

vidc no Fourth Amcndment protection against "long-term monitoring

tif it] can be accomplished without committing a technical trcspass . .

Of special concern was the "vexing problems in cases involving

surveillancc that is carricd out by making elcctronic, as opposed to

physical,, contact with the item to be tracke d"41 .

Would the scnding of a radio signal to activate this systcm

constitute a trespass to chattcls? Trcspass to chattels has tra-

ditionally rcquired a physical touching of the property. ln re-

cent ycars, courts have wrestled with the application of this

old tort in cases involving unwanted electronic contact with

computcr systems, and some have held that evcn thc trans-

mission of electrons that occurs whcn a communication is

sent from one computcr to another is cnough. But may such

dccisions bc followcd in applying the Court's trespass theo-

ry? Assuming that whdt matters under the Court's thcory is

the law of trcspass as it cxisted at thc time of the adoption of

the Fourth Amendment, do thcse reccnt dccisions reprcsent a

changc in the law or simply the application of the old tort to

new situations?48

Apparently for this reason, thc four concurring justices optcd for

thc "Katz expcctation-of-privacy" as the solc Fourth Amendment

test,ae relegating "existcnce of a property right [as] but one elemcnt in

determining whcther expcctations o? privacy arc legitimate."5O Whilc

not complctely confident that this privacy test would be effective in

protccting privacy in a changing tcchnological world' Justicc Alito

was convinccd that the majority's property-based approach certainly

would not.5l
According to both Justices Scalia and Sotomayor' however, thc

majority's trcspassory test does not displace the Katz privacy test, the

on Id. at96l (Alito, J., concurring).
17 kl.  at962.
o' Jorrr, l32 S. Ct. at962 (emphasis added) (citat ions omitted)'
4' Id.
tn Id. at 960 (quoting Oliver v. United Statcs, 466 LJ.S. 170, l  83 ( 1984)).
t '  Su" Jone,s^ 132 S. Ct.at962 64.
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The Court did not purport to adopt privacy bccausc of some ncw ln-

sight or scholarship as to thc original meaning of the Fourth Amend-

ment in 1191. Indecd it could not havc, as thc seed of what has bc-

comc thc "right of privacy" was contained in a law revicw article by

Samuel D. Warrcn and Louis D. Brandeis publishcd ncarly a century

aftcr the Fourth Amendmcnt's ratification.n' ln that article, Warren

and Brandeis proposcd that the "ncxt step" in the devclopment of

common law was to crcate a causc of action for violation of a person's

"right to privacy."62-v right not then in cxistencc (in thc common

law or as a right contemplatcd by the authors of thc Constitution), but

one that should bc fashioncd for the futurc."' Over the years, the Court

has tricd to justify thc right to privacy as one of the "penumbras,

formed by cmanations from"64 the Fourth Amcndment' using the type

of analysis which makcs scnsc only to lawyers.6t Whilc thc Katz roa-

sonable-cxpectation-of-priv acy analysis has been elcvatcd to iconic

status. it remains divorced from its Fourth Amendmcnt foundation,

and its use actually cndangers the protection designcd by thc Founders

against unreasonable scarches and seizures.
While Justice Scalia's dccision is exemplary-so far as it gocs-

the Court has not yet come to grips with rectifying thc full mcasure of

damagc that was done to thc Fourth Amendment's protcction of thc

People by thc reasonable expectation-of-privacy tcst. Thc modcrn tcst

did not just narrow the scopc of thc Fourth Amcndment's propcrty

principle by overriding thc common-law trespassory tcst, it also evis-

cerated the Fourth Amcndment's protcction against "searches and

scizures" for "mcre cvidcnce" in violation of the private propcrty in-

tcrests that thc Fourth Amendmcnt originally protectcd. It remains to

be scen whcther returning the Fourth Amcndmcnt to its propcrty

foundation in Jone,s will lcad to a dccision rccstablishing thc Fourth

Amendmcnt's protcction of thc pcoplc that, as discusscd below, long

had becn known as the "mcre cvidence rule."

6r Samuel D. Warren & Louis D. Brandeis,The Right to Privacy,4 Hnnv. L.

Rnv .  193  (1890 ) .
ot kl. at 195 ("Rccent invcntions and business methods call attention to thc

next step which must be taken for the protcction of the pcrson, and for sccuring to thc

individual what Judgc Cooley calls the right 'to bc let alone."').
o3 kl. at 193 ("That thc individual shall have full protection in pcrson and in

property is a principle as old as the common law, but it has becn fbund nccessary

fiom time to time to define anew the cxact naturc and extent of such protcction' Polit-

ical, social, and cconomic changes entail the recognition of ncw rights, and the com-

mon law, in its etemal youth, grows to mcct thc dcmands of society.").
6a Griswold v. Connccticut. 381 U.S. 479.484 (1965).
t's Thc Court evcntually eliminated any reliance on property rights as found

in Katz. rclying only on thc "reasonable cxpcctation of privacy" tcst in Unitcd States

v.  Knot ts .460 U.S.  276.280 (1983) .
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So unquestioned was this rule, that the Boyct dccision observed

that it was not until 1863 that therc even was any law in England or

the United Statcs:

which authorizcd the search and seizure of a man's private

papers . . . for the purpose of using them in cvidence against

h im inacr im ina t tu " ,o r inaprocecd ing tocn fo rce thc fo r -
fciturc of his properfy. Even th; . . . obnoxious writs of assis-

tancc . . . did not'go as far as this

The Boyri Court "noticed the intimate relation bctween" thc

Fourth Amcndment and thc prohibition against compcllcd self-

incrimination in the Fifth A-.ni*cnt', both of which werc protcctcd

by the rulc it adoPtcd:

For the 'unreasonable scarches and seizures' condcmned in

the fF ]our th fA ]mendmenta rea lmos ta lwaysmadefo r . the
purposc of .Lrrrpelting L man to give cvidcnce against

himself

Incxpla in ingtheproper typr inc ip leundcrg i rd ingthcf i rs t f rcc-
dom' aS protected by the Fourth Amcndment., thc Boyd Court warncd

that, although thc cvidence seized in that casc complicd with thc war-

rant requircmcnt:

[ I | t legit imateandunconsti tut ionalpracticcsgetthcirf i rst
foot ing. . .bys i lcntapproachesandsl ightdeviat ionsf rom
legal modes tf pro..d*e. This can only bc obviatcd by ad-

hering to the ruie that constitutional provisions for the secu-

r i tyofpcrsonandproper tyshouldbcl ibcra l lyconstrued.^A
closc and literal construction deprives them of half their effi-

c a c y , a n d l c a d s t o g r a d u a l d e p r c c i a t i o n o f t h c r i g h t . . . . I t i s
thc duty of couris to be watchful for thc constitutional

r ightsof theci t izen,andagainstany-steal t l rY,encroach-
mentsthercon.Theirmottoshouldbcobstgprinctptts._

Thirty-six ycars latcr' in Gouled v. United States, thc Court rcaf-

firmed it, U.ti.f that such a rule was requircd "to prevent stcalthy en-

croachment upon or 'gradual dcprcciation' of thc rights secured by

t "  BoYc l . 1 l 6  U 'S '  a t622 -23 '
tt ltt. at 633 (emPhasis addcd)'
iz Id. at 635 i.mpt,ari, addcd) (discussing how constitutional rights can be

slowly croded, and what courts should do to prevcnt such croslon)'
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ty rights in favor of one rooted in an emerging right of privacy' In

i4torden v. Hayderz,,76 Justice William J. Brennan-writing for a bare

majority of fivc Justiccs-claimcd dissatisfaction with thc "fictional

uni pro.eclural barriers restfing] on property conccpts,"tt and jetti-

soned the time-honored rule that a search for "mere evidcnce" was

per se "unreasonablc."T8 Justice Brcnnan claimed that the distinction

tctwecn (i) "mere eviclence" and (ii) "instrumentalities fof crime],

fruits fof crimc] or contraband" was "based on premises no longer

accepied u. *i., governing the application of the Fourlh Amend-

ment^."tg Discarding thc notion that thc Fourth Amcndment rcquircs

the Government to demonstrate a "superior property intcrcst"80 in the

thing to be seized, Justice Brcnnan promiscd that his new privacy ra-

tionale would frec thc Fourth Amcndment from "irrational,"8r "dis-

creditcd,"82 and "confusfing]"tt dccisions of thc past, and morc mcan-

ingfully cnsurc "thc protection of privacy rathcr than property," which

is;the principal object of the Fourth Amendment'"84

Joincd by Chicf Justice Earl Warrcn, Justice Fortas concurrcd in

thc result, but disagrecd with "the majority's broad-and ' ' ' totally

unnccessary-repuliation of the so-called 'mcre evidcnce' rulc."85

Resting his conculrencc on the long-established "hot pursuit" exccp-

tion to thc warrant requirement,86 Justice Fortas sought to.,avoid "an

enormous and dangeious hole in the Fourth Amcndment"8T:

fo]pposition to gcneral searches is a fundamental of our her-

it"a;-and of the history of Anglo-Saxon lcgal principles.

Suitr searchcs, pursuant to "writs of assistance," were onc

of the matters over which thc American Revolution was

fought. Thc vcry purpose of thc Fourth Amcndmcnt was to

outlaw such searches, which thc Court today sanctions' I fear

that in gratuitously striking down the "mere evidcncc"

rule, *hl.h distinguished members of this Court have

acknowlcdged as esscntial to enforce the Fourth Amend-

76 Warclcn, Md. Penitentiary v. Haydcn, 387 U'S' 294 (1967)
]t Id. at3o4.
78 Id. at295-91.
]e Id. at 300-01 (cmphasis added).
'u Id. at 303-04.
il Id. at3o2.
rt Id. at 306.
83 kl. at 309.
8o Id. at3o4.
85 Id. at 310 (Fortas, J., concurring).
86 Id. at312.
r7 Id. (cmphasis added).
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Just as Justicc Fortas forecast, Justicc Brcnnan's privacy rationalc

has undermincd the "Fourth Amendment's prohibition against general

,.ur.fr.r."e2 The Govcrnment informcd the Court rn Jones "federal

law cnforccment agencies frequently usc tracking devices early in

investigations, before suspicions huut ripened into probablc cause'"e3

As the Govcrnmcnt also argued, applying thc Fourth Amcndment

would "prcvent[] law enforcemcnt officcrs from u-tilq GPS dwiccs in

an effort to gather information /o establish probable cause.""" And

aS the Governmcnt aSsertcd, as a consequcnce, "the governmcnt's

ability to investigate leads and tips," will bc "scriously impedefd]'"e5

In short, thc Government demanded that the Court sanction its unbri-

dled discrction to search suspected driving activities, seizing data as to

the movement of vehiclcs on the public highways,, in ordcr to gather

enough information to establish probable cause to institutc criminal

prorJrdings. Thc GPS technology, thcn, scrves thc Government in the

iu-. *u/u, the discredited general warrant-legitimizing intrusions

upon propcrty without first having to demonstratc before a judicial

magisirat. tt ut it has "probable cause ." lndecd' if thcre is no reasona-

ble-expcctation of privacY, itS the Govcrnmcnt argued, then the war-

rant requiremcnt would not even comc into play, much less would the

Govcrnment be rcquired to havc "probable cause," or eVCn "rcasona-

ble suspicion" to install a GPS on one's automobile.

The expcctation of privacy rationale is decply problematic' If the

Government were to announcc and makc known that it was recording

all cell phone calls,, prcscrving copies of all e-mails, intcrcepting all

faxes, using cell phoncs to monitor conversations in a room cven

when no call was in progress!, and that it had cntercd into an agrec-

ment with OnStar, TomTom, and Garmin to monitor in real timc thc

position of all cars using that GPS equipmcnt, onc could say that no

Amcrican would have any reasonable cxpectation of privacy' Accord-

ing to thc privacy thcory then, no Amcrican would be ablc to claim

that a Fourth Amcndment search or a seizure of those communications

or data transmissions was occurring'

under the reasonable cxpcctation of privacy test the Suprcmc

court has overridden propcrfy rights by allowing warrantlcss scarchcs

of commcrcial property,9o and ilosely regulated industrics,"' and a

added).

" Sn" Hayden,387 U'S. at312 (Fortas, J' ,  cttncurr ing)'

" Sre Peiition fbr Writ of Certiorari, supra note 4, at23'
oo S"nPctition fbr Writ of Ccrtiorari, stipru note 4, at 23 (italics original, bold

',t 
Se" pctition for Writ of Certiorari, supro notc 4, at 23 (cmphasis added)'

" t '  ,Su" ,  e .g . ,  Donovan v '  Dewey.452 U'S '  594,602 (1981) '
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