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INTEREST OF THE AMICUS CURIAE1

Amicus America’s Future is a nonprofit
organization, exempt from federal income tax under
section 501(c)(3) of the Internal Revenue Code. 
America’s Future participates in the public policy
process, including conducting research and informing
and educating the public on the proper construction of
state and federal constitutions, as well as statutes
related to the rights of citizens and questions related
to human and civil rights secured by law.  America’s
Future has filed numerous amicus briefs in support of
efforts by the Trump Administration to carry out the
mission for which President Trump was elected by the
People in November 2024, including sealing the
nation’s borders and expelling persons who are
illegally residing in the United States. 

STATEMENT OF THE CASE

The government Petitioners seek review of a Sixth
Circuit split decision addressing numerous
consolidated cases which were brought by citizens of
Mexico, El Salvador, Venezuela, Nicaragua, and
Guatemala, illegally residing in the United States. 
The Respondents were “arrested by U.S. Immigration
and Customs Enforcement (‘ICE’) or Customs and
Border Patrol agents,” detained while awaiting

1  It is hereby certified that counsel of record for all parties
received timely notice of the intention to file this brief; that no
counsel for a party authored this brief in whole or in part; and
that no person other than this amicus curiae, its members, or its
counsel made a monetary contribution to its preparation or
submission.
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deportation, and each filed a petition for habeas
corpus.  Lopez-Campos v. Raycraft, 175 F.4th 713, 720
(6th Cir. 2026) (“Raycraft”). 

The government detained the illegal aliens
pursuant to the mandatory detention provisions of 8
U.S.C. § 1225(b)(2)(A) of the Immigration and
Nationality Act (“INA”), which provides that “in the
case of an alien who is an applicant for admission,
if the examining immigration officer determines that
an alien seeking admission is not clearly and beyond
a doubt entitled to be admitted, the alien shall be
detained for a proceeding under section 1229a.” 
(emphasis added).

The illegal aliens petitioners below (Respondents
here) argue that the INA grants illegal aliens who are
not taking steps to seek lawful status preferential
treatment.  They argue that INA requires them to be
held pursuant to a different code section, 8 U.S.C.
§ 1226(a), which “permits detention or release on
bond or probation” rather than mandatory
detention.  Raycraft at 720 (emphasis added).  

The district courts agreed with the illegal alien
Respondents and granted the habeas petitions.  Id. 
The government appealed, and in a split decision, the
Sixth Circuit upheld the district courts. 

The Sixth Circuit stated:  “§ 1225(b)(2)’s
mandatory detention scheme applies to certain
noncitizens who seek admission into the country,
whereas § 1226’s permissive detention scheme
applies to all other noncitizens pending a decision on
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their removability.”  Raycraft at 722 (emphasis added). 
The Sixth Circuit concluded that:

for a noncitizen to be “seeking admission”
under § 1225(b)(2)(A), the noncitizen must
actively be in search of lawful entry into the
United States....  Noncitizens like [habeas]
Petitioners, who did not attempt lawful entry
into the United States and are actively
avoiding being inspected for lawful entry, are
not “seeking admission” and are thus not
subject to § 1225(b)(2)(A)’s mandatory
detention scheme.  [Raycraft at 722 (emphasis
added).]  

Judge Murphy dissented, based largely on the
illogic of the position adopted by the panel majority. 
He explained that:  “by ‘deem[ing]’ certain immigrants
to be ‘applicant[s] for admission’ under the INA, 8
U.S.C. § 1225(a)(1), the law commands us to treat
them as if they were applying for (or seeking)
admission wherever the INA uses those phrases —
whether or not they ‘actually’ are doing so.”  Raycraft
at 741 (Murphy, J., dissenting).

SUMMARY OF ARGUMENT

This Petition presents an important matter of
federal law, on which the circuits are divided, which
needs to be addressed by this Court.  Petitioners report
that thousands of habeas petitions have been filed
since the challenged policy was changed, in many
district courts, and now there have been five circuit
court decisions.  This Amicus believes the 2025 policy
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change corrects a mistake of statutory interpretation. 
Under the statutory scheme, illegal aliens who are
apprehended are subject to mandatory detention, not
released back into the country in which they have been
hiding.  As the government’s Petition explains,
“[d]etaining aliens who are living in the country after
an illegal entry while their removal proceedings unfold
prevents those aliens from evading hearings and helps
ensure their removal from the United States.”  Pet. at
3.  Additionally, treating those illegal aliens who have
not sought to normalize their status better than those
which have tried, is perverse.  Although unlawful
presence in the United States can restrict
opportunities to seek lawful status, there are still
possibilities, such as applying for asylum based on a
well-founded fear of persecution or family ties.  

Additionally, this amicus urges the Court to do
more than grant the Petition.  The Petition should be
granted, the Sixth Circuit decision vacated, and the
matter remanded to have the injunction below
rescinded.  Virtually every change in immigration
policy by this Administration has been challenged, and
certain courts have gone to great lengths to justify
enjoining any policy changes.  All of these district
court injunctions and circuit court denials of stay
together demonstrate a pattern in the lower courts
that cannot be ignored.  The decision below is clearly
wrong and should not be allowed to stand during the
time it takes for normal consideration.  
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ARGUMENT

I. THE CONFLICT BETWEEN THE CIRCUITS
ON THE ISSUE OF DETENTION IS ONE
WHICH SHOULD BE RESOLVED BY THIS
COURT.

This case turns on the statutory interpretation of
two different provisions of the INA.  The first, 8 U.S.C.
§ 1225(b)(2)(A), provides for mandatory detention of
illegal aliens, stating: 

Subject to subparagraphs (B) and (C), in the
case of an alien who is an applicant for
admission, if the examining immigration
officer determines that an alien seeking
admission is not clearly and beyond a doubt
entitled to be admitted, the alien shall be
detained for a proceeding under section
1229a.  [Emphasis added.]

The other statute is 8 U.S.C. § 1225(a)(1), which,
read together with 8 U.S.C. § 1226, can allow for either
detention or release on bond, stating:  

An alien present in the United States who has
not been admitted or who arrives in the
United States (whether or not at a designated
port of arrival and including an alien who is
brought to the United States after having been
interdicted in international or United States
waters) shall be deemed for purposes of this
chapter an applicant for admission.
[§ 1225(a)(1) (emphasis added).]  
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8 U.S.C. § 1226(a) authorizes permissive continued
detention:   

On a warrant issued by the Attorney General,
an alien may be arrested and detained
pending a decision on whether the alien is to
be removed from the United States.  Except as
provided in subsection (c) and pending such
decision, the Attorney General –

(1) may continue to detain the arrested
alien; and
(2) may release the alien on – 

(A) bond of at least $1,500 with
security approved by, and containing
conditions prescribed by, the
Attorney General; or
(B) conditional parole....

The phrase “applicant for admission” appears in both
statutes, but the phrase “seeking admission”
appears only in § 1225(b)(2)(A), which permits release
on bond.  

Judge Murphy, in dissent, summarized the issue
of statutory interpretation quite clearly:  “All agree
that the [habeas] Petitioners are ‘applicants for
admission.’  Yet several circuit courts have now
disagreed on whether immigrants in their position are
also ‘seeking admission.’”  Raycraft at 735 (Murphy,
J., dissenting) (emphasis added).  The majority below
took the position that, even though the illegal alien
Respondents were “applicants for admission” under
§ 1225(b)(2)(A), because they had not taken steps to
comply with U.S. law and become lawful residents,
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they may be deemed “applicants for admission” even
though they were not “seeking admission” under
§ 1225(a)(1).

This amicus believes that the court below is in
obvious error, straining greatly to achieve a result that
the judges may have preferred, but one which is
inconsistent with the congressional purpose behind the
INA.  Particularly in view of how many times the
matter appears to be coming up,2 this constitutes an
important question of federal law that has not been,
but should be, settled by this Court.  Additionally,
here, we have a significant 3-to-2 circuit split.  As the
court below asserted:  “[t]o date, hundreds of district
courts and five of our sister circuits have already
addressed this statutory interpretation issue.” 
Raycraft at 722. 

The divided Sixth Circuit adopted the position
advanced by Respondents, which had been previously
adopted by the Second and Eleventh Circuits:

• Cunha v. Freden, 2026 U.S. App. LEXIS 12201
at *5-9 (2d Cir. Apr. 28, 2026); and 

• Hernandez Alvarez v. Warden, 2026 U.S. App.
LEXIS 13180 at *5-21 (11th Cir. May 6, 2026). 

The dissent below took the opposite position, and
followed the path of the Fifth and Eighth Circuits:

• Buenrostro-Mendez v. Bondi, 166 F.4th 494,
502-08 (5th Cir. 2026); and   

2  See Petition at 12 (“thousands of aliens who are present in the
country without having been admitted have filed petitions for
habeas corpus....”).
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• Avila v. Bondi, 170 F.4th 1128, 1133-38 (8th
Cir. 2026).  

The dissent rejected the claim of the Respondents
that they were entitled to habeas relief because they
had not even tried to become lawful residents under a
separate INA provision that allows release on bond. 
The dissent explained that the majority’s
interpretation of the statute would read the
amendments to INA made by the Illegal Immigration
Reform and Immigrant Responsibility Act (“IIRIRA”),
110 Stat. 3009-546 (1996) “to expand (rather than
eliminate) the ‘perverse incentive to enter at an
unlawful rather than a lawful location’ that existed
before Congress passed that law.”  Raycraft at 755-56
(Murphy, J., dissenting) (emphasis added).  

Lastly, the majority below pointed out that certain
Respondents “are parents to U.S.-citizen children,” and
some had resided in the United States “for years
without much incident outside of some minor traffic
offenses.”  Raycraft at 720.  By including these
irrelevant facts, the majority gave a signal as to which
side it favored, laying the groundwork for sympathetic
treatment of those millions of illegal aliens who either
entered our country illegally or overstayed their visas. 
A proper interpretation of the statutory scheme should
be reached through legal, not emotional, reasoning.
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II. THE DECISIONS BELOW NEED TO BE
VIEWED IN THE CONTEXT OF AN
ONGOING EFFORT BY CERTAIN LOWER
FEDERAL COURTS TO PREVENT THE
TRUMP ADMINISTRATION FROM
EFFECTUATING ANY CHANGE TO OUR
NATION’S IMMIGRATION POLICIES.

The Sixth Circuit decision has granted to illegal
aliens who do not seek to normalize their status a
right to seek release on bond that it would not grant to
illegal aliens who have sought to normalize their
status.  This interpretation of the INA is not just
curious; it is also perverse.  What it does is preserve
the policies of the Biden Administration (and several
administrations before that) and frustrate the policies
of the Trump Administration.  This approach is
consistent with the actions of certain other federal
courts.  It is instructive to view this decision in the
context of decisions rendered by federal courts over the
past 18 months, during President Trump’s second
term. 

A. The Biden Administration Opened the
Border and Refused to Enforce
Immigration Law.

On his first day in office (January 20, 2021),
President Biden issued executive orders halting border
wall construction, ending the “Remain in Mexico”
policy, pausing deportations, and reorienting
enforcement priorities away from many interior
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removals.3  Biden increased use of catch-and-release
practices for many asylum claimants and reduced use
of (then fully terminated in May 2023) the Trump-era
Title 42 public health expulsions.  The Biden
Administration restricted ICE priorities, expanded and
extended Temporary Protected Status (“TPS”), created
a new “parole” program for individuals from Cuba,
Haiti, Nicaragua, and Venezuela, and reduced interior
enforcement.  

At the peak of the Biden Border invasion, “U.S.
Customs and Border Protection (CBP) recorded
371,036 encounters nationwide in December [2023],
including 302,034 at the Southwest border (SWB) —
the worst month on CBP record.”4

In October 2024, the U.S. House Committee on
Homeland Security reported that “under President
Biden, ‘border czar’ and Vice President Kamala Harris,
and Department of Homeland Security (DHS)
Secretary Alejandro Mayorkas ... CBP has recorded
more than 10.8 million encounters nationwide,
including more than 8.72 million at the Southwest
border.”5  The report also found that “CBP has
recorded another roughly 2 million known gotaways
since the start of FY2021,” and additionally “more

3  See “Biden Administration Day One Immigration Actions,”
National Immigration Law Center (Jan. 28, 2021).

4  “Startling Stats Factsheet,” House Committee on Homeland
Security (Jan. 31, 2024).

5  “Startling Stats Factsheet,” House Committee on Homeland
Security (Oct. 24, 2024).

https://www.nilc.org/resources/biden-administration-day-one-immigration-actions/
https://homeland.house.gov/wp-content/uploads/2024/02/December-23-Startling-Stats.pdf
https://homeland.house.gov/2024/10/24/startling-stats-factsheet-fiscal-year-2024-ends-with-nearly-3-million-inadmissible-encounters-10-8-million-total-encounters-since-fy2021/
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than 530,000 inadmissible aliens have arrived in the
U.S. since the inception of the unlawful Cuban,
Haitian, Nicaraguan, and Venezuelan (CHNV)
mass-parole program....  Via just the CHNV and CBP
One programs, the Biden-Harris Administration has
released more than 1.4 million inadmissible aliens into
the United States.”  Id.

Under the Biden Administration, more than “390
illegal aliens on the terrorist watchlist [were]
apprehended attempting to cross our ... borders
between ports of entry since the beginning of FY2021
— an increase of more than 3,000 percent compared to
FY2017-2020.”  Id.  Apprehensions of “Chinese
nationals illegally crossing the border have also
increased over 1,000 percent under the Biden-Harris
administration compared to FY2017-FY2020.  These
encounters have included individuals with ties to the
Chinese Communist Party (CCP).”  Id.

As a result of Biden policies, CBP data show that
border encounters in the southwest surged
dramatically under Biden compared to prior years.  “In
the three years since taking office, the Biden
administration ... encouraged and facilitated 6.7
million inadmissible aliens to enter and take up
residence in the U.S.”6  By all estimates, the Biden
Administration’s policies brought the total number of

6  Robert Rector, “The Biden Administration Has Brought an
Additional 6.7 Million Illegal Aliens into the U.S.:  Fiscal,
Economic and Social Consequences,” Testimony before the
Sub-Committee on Oversight and Investigations, U.S. House
Committee on Energy and Commerce (Jan. 17, 2024).

https://www.congress.gov/118/meeting/house/116759/witnesses/HMTG-118-IF02-Wstate-RectorR-20240117.pdf
https://www.congress.gov/118/meeting/house/116759/witnesses/HMTG-118-IF02-Wstate-RectorR-20240117.pdf
https://www.congress.gov/118/meeting/house/116759/witnesses/HMTG-118-IF02-Wstate-RectorR-20240117.pdf
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illegal aliens in the U.S. to at least 14 million
persons, according to the Pew Research Center,7 the
Center for Immigration Studies,8 and the Migration
Policy Institute.9  An estimate by Federation for
American Immigration Reform (“FAIR”), which uses
higher undercount adjustments, estimated 18.6
million.10  

B. President Trump Campaigned and Was
Elected to Seal the Border and Enforce
Immigration Law.

From March of 202211 through June of 2024, the
Biden Administration’s policies ensured that our
nation’s southern border saw more than 200,000 illegal
aliens, including unaccompanied children, pouring

7  Jeffrey S. Passel & Jens M. Krogstad, “U.S. Unauthorized
Immigrant Population Reached a Record 14 Million in 2023,” Pew
Research Center (Aug. 21, 2025).

8  Steven A. Camarota & Karen Zeigler, “Foreign-Born Number
and Share of U.S. Population at All-Time Highs in January 2025,”
Center for Immigration Studies (Mar. 12, 2025). 

9  Julia Gelatt, Ariel G. Ruiz Soto, & James D. Bachmeier,
“Changing Origins, Rising Numbers:  Unauthorized Immigrants
in the United States,” Migration Policy Institute (Oct. 2025).

10  “How Many Illegal Aliens Are in the United States?  2025
Update,” Federation for American Immigration Reform (Mar. 7,
2025). 

11  Julia Ainsley, “More than 234,000 migrants tried to cross
southern U.S. border in April, a new high,” NBC News (May 16,
2022).

https://www.pewresearch.org/race-and-ethnicity/2025/08/21/u-s-unauthorized-immigrant-population-reached-a-record-14-million-in-2023/
https://www.pewresearch.org/race-and-ethnicity/2025/08/21/u-s-unauthorized-immigrant-population-reached-a-record-14-million-in-2023/
https://cis.org/Report/ForeignBorn-Number-and-Share-US-Population-AllTime-Highs-January-2025
https://cis.org/Report/ForeignBorn-Number-and-Share-US-Population-AllTime-Highs-January-2025
https://www.migrationpolicy.org/sites/default/files/publications/mpi-unauthorized-immigrants-fact-sheet-2025_FINAL.pdf
https://www.migrationpolicy.org/sites/default/files/publications/mpi-unauthorized-immigrants-fact-sheet-2025_FINAL.pdf
https://www.fairus.org/issue/how-many-illegal-aliens-are-united-states-2025-update
https://www.fairus.org/issue/how-many-illegal-aliens-are-united-states-2025-update
https://www.nbcnews.com/politics/immigration/us-officials-encountered-234000-migrants-southern-border-april-new-hig-rcna29124
https://www.nbcnews.com/politics/immigration/us-officials-encountered-234000-migrants-southern-border-april-new-hig-rcna29124


13

across each month.12  Meanwhile, Biden’s Secretary of
Homeland Security Alejandro Mayorkas repeatedly
stated that the border was secure and sometimes
would say, “the border is closed, the border is secure.”13 
In April 2023, he testified in Congress, “the border is
secure.”14  In April 2024, he testified, “the border is as
secure as it can be.”15  The American People became
used to being lied to by their government.  

However, Americans knew better.  They were
suffering from the economic, criminal, and societal
impacts of the Biden immigration tsunami.  In
response, President Trump’s 2024 campaign
prominently featured his plans for border security and
to fully utilize and enforce immigration laws.  The
2024 RNC Platform included in the preamble:

President Trump’s words, that “If we don’t
have a Border, we don’t have a Country.” 
Restoring sensible Border Security and
Immigration Policy requires many steps ...
completing the Border Wall ... vigilantly

12  “Nationwide Encounters,” CBP.gov (accessed July 23, 2026).

13  “‘The border is closed, the border is secure’:  Secretary
Alejandro Mayorkas,” ABC News (Mar. 21, 2021).

14  “‘Abject Failure at The Border’:  Republicans Hold Secretary
Mayorkas Accountable,” House Committee on Homeland Security
(Apr. 19, 2023).

15  Josh Christenson, “Mayorkas tells Congress border ‘as secure
as it can be,’ cannot ‘recall’ saying 85% of migrants are released
into US,” NY Post (Apr. 16, 2024).

https://www.cbp.gov/newsroom/stats/nationwide-encounters
https://www.youtube.com/watch?v=zu4CIeyntV4
https://www.youtube.com/watch?v=zu4CIeyntV4
https://homeland.house.gov/2023/04/19/abject-failure-at-the-border-republicans-hold-secretary-mayorkas-accountable/
https://homeland.house.gov/2023/04/19/abject-failure-at-the-border-republicans-hold-secretary-mayorkas-accountable/
https://nypost.com/2024/04/16/us-news/mayorkas-tells-congress-border-is-as-secure-as-it-can-be-cannot-recall-saying-over-85-of-migrants-are-released-into-us/
https://nypost.com/2024/04/16/us-news/mayorkas-tells-congress-border-is-as-secure-as-it-can-be-cannot-recall-saying-over-85-of-migrants-are-released-into-us/
https://nypost.com/2024/04/16/us-news/mayorkas-tells-congress-border-is-as-secure-as-it-can-be-cannot-recall-saying-over-85-of-migrants-are-released-into-us/
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check[ing] those who enter our Country by
other routes and ensur[ing] that no one can
enter our Country who does not have the Legal
Right to do so, and [deporting] the millions
of illegal Migrants who Joe Biden has
deliberately encouraged to invade our
Country.... prioritizing the most dangerous
criminals ...  We must not allow Biden’s
Migrant Invasion to alter our Country.... 
Under the Trump Administration and a
Republican Congress, it will be defeated
immediately.16

The first two planks of the Trump/RNC platform
were “Seal the Border, and Stop the Migrant Invasion”
and “Carry out the Largest Deportation Operation in
American History,” while the tenth was “Stop the
Migrant Crime Epidemic, Demolish the Foreign Drug
Cartels, Crush Gang Violence, and Lock up Violent
Offenders.”  Id. at 6.  The plan promised to “reinstate
‘Remain in Mexico’ and other Policies that helped
reduce Illegal Immigration by historic lows in
President Trump’s first term.  We will also invoke the
Alien Enemies Act to remove all known or suspected
gang members, drug dealers, or cartel members from
the United States....”  Id. at 12.  Securing the Border
and Mass Deportations were not incidental to his

16  The 2024 Republican Platform at 5 (adopted July 15, 2024)
(emphasis added).

https://prod-static.gop.com/media/RNC2024-Platform.pdf


15

campaign — they were at the core of how he was
elected.17 

The only federal office chosen by all the People is
the Presidency (and Vice Presidency).  Only the
President is given the responsibility to “take Care that
the Laws be faithfully executed....”  Article II, Section
3.  In March 2021, President Biden gave Vice
President Kamala Harris the responsibility to lead the
diplomatic and international efforts addressing the
root causes of migration from Central America.18  By
any measure, President Biden and Vice President
Harris failed to protect our border and enforce our
immigration laws, causing the People, acting through
the Electoral College, to solidly reject Harris’s
candidacy.  Presidential elections are held to give the

17  Three New York Times post-election articles emphasized the
nature of President Trump’s mandate.  See Nate Cohn, “How
Trump Won, Again,” New York Times (Nov. 6, 2024) (“Public
opinion shifted in his direction on issues that had long been the
centerpiece of his political movement.  Even Democrats embraced
stricter policies on immigration and crime in the 2024 race,
underscoring how much his relentless focus on the border had
resonated.  The border crisis became a symbol of broader failures
under Biden-Harris.”).  See also Lisa Lerer, “America Hires a
Strongman,” New York Times (Nov. 6, 2024) (“Voters across party
lines shifted to the right on immigration.  They blamed
Biden-Harris for failing to control the chaotic border.”).  See also 
Miriam Jordan, “Voters Were Fed Up Over Immigration.  They
Voted for Trump,” New York Times (Nov. 6, 2024).

18  Jonathan Lemire, Nomaan Merchant, Lisa Mascaro & Aamer
Madhani, “Biden taps VP Harris to lead response to border
challenges,” Associated Press (Mar. 24, 2021).

https://www.nytimes.com/2024/11/06/upshot/trump-election-victory.html
https://www.nytimes.com/2024/11/06/upshot/trump-election-victory.html
https://www.nytimes.com/2024/11/06/us/politics/trump-election-analysis.html
https://www.nytimes.com/2024/11/06/us/politics/trump-election-analysis.html
https://www.nytimes.com/2024/11/06/us/trump-immigration-border.html
https://www.nytimes.com/2024/11/06/us/trump-immigration-border.html
https://apnews.com/general-news-3400f56255e000547d1ca3ce1aa6b8e9
https://apnews.com/general-news-3400f56255e000547d1ca3ce1aa6b8e9
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People an opportunity to turn the direction of the
government which had failed them. 

C. Federal Courts Have Gone to Great
Lengths to Delay the Trump
Administration from Carrying Out the
Mandate Given It by the People in
November 2024.  

Early in his second term in office, President Trump
began to fulfill his campaign promises and the
mandate with which he was elected, taking steps to
close the border and remove illegal aliens.  It was not
surprising that he faced scores of lawsuits from leftist
and pro-immigrant organizations, but it was
surprising how willing the lower federal courts have
been to adopt tenuous, if not implausible, legal
theories and grant injunctions against these changes. 
Then, courts of appeals routinely refused to stay those
injunctions.  As a result, the policies which the People
elected the President to change have been stymied for
months, and sometimes for years.  This amicus
believes that this Petition presents the Court with yet
another such case.  If this case is allowed to run its
course, it will take the nation to perhaps 18 months
from the end of President Trump’s Administration to
remove yet another barrier to changing the policies of
the Biden Administration.  

This amicus urges this Court to grant this Petition,
vacate, and remand, to allow the nation’s immigration
system to proceed as designed by Congress.  
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1. The Sad Record of Certain Lower
Federal Courts on Immigration
Matters.  

The courts selected by lawyers for the plaintiffs
challenging President Trump’s changes in immigration
law were predictable, including:  the District of
Massachusetts (where appeals would go to the First
Circuit which until late last year had no Republican
President-appointed judges); the District of Maryland
(Fourth Circuit); the Northern District of California
and the Western District of Washington (Ninth
Circuit).  When the State of New Jersey chose to
challenge President Trump’s Birthright Citizenship
Executive Order, it filed not in the District of New
Jersey (Third Circuit), but rather in the District of
Massachusetts (First Circuit).19  Other lawyers
challenging Birthright Citizenship filed suit in the
District of Columbia, but dropped their challenge when
it was randomly assigned to a Republican-appointed
judge.20  

Amicus America’s Future filed amicus briefs in this
Court in nine cases where lower court injunctions were
stayed by this Court, four of which involved
immigration matters, and three of which are discussed

19  New Jersey v. Trump, No. 1:25-cv-10139-LTS (D. Mass.).

20  OCA-Asian Pacific American Advocates v. Rubio, 1:25-cv-
00287-TJK (D.D.C.).
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infra:21  Noem v. National TPS Alliance; Noem v. Doe;
and Department of Homeland Security v. D.V.D.  Also
discussed are two other immigration cases:  Mullin v.
Al Otro Lado; and the consolidated Miot v. Trump and
Mullin v. Doe.  These cases demonstrate how strained
the decisions of some lower courts have become, such
that they have undermined the confidence of many
Americans in the lower federal courts.

2. Noem v. National TPS Alliance. 

In Noem v. National TPS Alliance, the Northern
District of California granted summary judgment
against the decision to revoke “Temporary Protected
Status” for immigrants from Haiti and Venezuela.  The
district court declared that the decision to terminate
TPS status failed on equal protection grounds due to
the “animus” of Noem and Trump against “non-white,
non-European” nations.  Nat’l TPS All. v. Noem, 773 F.
Supp. 3d 807, 862 (N.D. Cal. 2025).  The district court
ignored the command of the governing statute that
“[t]here is no judicial review of any determination of
the [Secretary] with respect to the designation, or
termination or extension of a designation, of a foreign
state under this subsection.”  8 U.S.C. § 1254a(b)(5)(A). 
The court engaged in linguistic gymnastics, arguing
that the statute “bar[s] judicial review of substantive
country-specific conditions in service of TPS
designations, terminations, or extensions of a foreign

21  The fourth immigration case led to this Court’s decision
rejecting the use of universal injunctions, which had blocked
President Trump’s Executive Order on Birthright Citizenship. 
See Trump v. CASA, 606 U.S. 831 (2025).
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state — not judicial review of general procedures or
collateral practices related to such.”  Id. at 831.  This
Court was forced to step in to defend the statute,
staying the grant of summary judgment.  Noem v.
Nat’l TPS All., 146 S. Ct. 23 (2025).22

3. Noem v. Doe. 

In Noem v. Doe, lower courts again enjoined the
Trump Administration’s revocation of favorable
immigration parole classifications for immigrants from
Cuba, Haiti, Nicaragua, and Venezuela.  The INA
empowers the Secretary of Homeland Security to grant
temporary parole to certain noncitizens on a
case-by-case basis, and thereafter to withdraw that
status, while protecting such parole decisions from
judicial review.  The Biden Administration had
ignored the statute’s “case by case” requirement and
granted categorical parole to all aliens from Cuba,
Haiti, Nicaragua, and Venezuela (“the CHNV parole”
policy), but the district court somehow ruled that
revocations must be on a case-by-case basis.  Doe v.
Noem, 778 F. Supp. 3d 311, 330 (D. Mass. 2025). 
Thus, the immigration floodgates could be unlawfully
opened categorically, but that unlawful act could only
be corrected on a case-by-case basis.  Further, just as
in the TPS case, the governing statute denied judicial
review of the Secretary’s determinations.  Like the
California court, the Massachusetts court simply
ignored any limitation on its jurisdiction, instead

22  America’s Future filed an amicus brief in this case in this
Court.  See Brief Amicus Curiae of America’s Future, et al. (May
8, 2025).

https://www.lawandfreedom.com/wordpress/wp-content/uploads/2025/05/Noem-v.-Natl-TPS-SCOTUS-amicus-brief.pdf
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picking which administration’s immigration policy it
would impose on the nation.  Again, this Court had to
step in with a stay.  Noem v. Doe, 145 S. Ct. 1524
(2025).23 

4. Mullin v. Al Otro Lado.

In Al Otro Lado v. Exec. Off. for Immigr. Review,
the Northern District of California accepted, and the
Ninth Circuit affirmed, the convenient fiction that an
alien who is stopped on the Mexican side of the U.S.-
Mexico border “arrives in the United States” within
the meaning of INA’s asylum provisions.  The relevant
statute, 8 U.S.C. § 1158(a)(1), states that “[a]ny alien
who is physically present in the United States or who
arrives in the United States ... may apply for asylum.” 
The Ninth Circuit inverted the statute, ruling that
“arrives in the United States” actually meant arrives
“at the border, whichever side of the border they are
standing on.”  Al Otro Lado v. Exec. Off. for Immigr.
Review, 138 F.4th 1102, 1115 (9th Cir. 2025).  The
Ninth Circuit’s interpretation effectively wiped out the
concept of a border entirely, as anyone in the general
proximity of the border might have a claim to asylum.

This Court reversed and remanded this decision
earlier this year, ruling that “an alien standing in
Mexico does not ‘arriv[e] in the United States.’  The
INA neither entitles such an alien to apply for asylum
nor requires an immigration officer to inspect him.”

23  America’s Future filed an amicus brief in this case in this
Court.  See Brief Amicus Curiae of America’s Future, et al. (May
15, 2025).

https://www.lawandfreedom.com/wordpress/wp-content/uploads/2025/05/Noem-v.-Doe-Amicus-Brief.pdf
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Mullin v. Al Otro Lado, 2026 U.S. LEXIS 2722 (2026)
at *23.  This Court rather incredulously noted that
“[i]n ordinary speech, no one would say that a person
‘arrives in’ a place — for example, a house, a city, or a
country — before the person enters that place.”  Id. at
*7.24

5. Department of Homeland Security v.
D.V.D.

In Department of Homeland Security v. D.V.D., the
lower courts stymied the Trump Administration’s
ability to deport illegal aliens to third countries when
needed, interfering with the Executive’s authority over
foreign relations.  The Department of Homeland
Security issued a directive to reconsider prior decisions
to grant asylum to aliens who claimed fear of detention
or torture if returned to their home countries,
pursuant to the Convention Against Torture.  D.V.D.
v. United States Dep’t of Homeland Sec., 778 F. Supp.
3d 355, 368 (D. Mass. 2025).  The directive instructed
immigration officers to consider whether such aliens
could safely be deported to “third countries.”  Id.

In this case, three separate statutes denied the
district court jurisdiction to review such decisions. 
Two forbade federal court review at all; another
limited review to petitions to a court of appeals, not a
district court.  Again, the Massachusetts district court

24  America’s Future filed two amicus briefs in this case in this
Court.  See Brief Amicus Curiae of America’s Future (July 31,
2025) and Brief Amicus Curiae of America’s Future, et al.
(January 13, 2026).

https://www.lawandfreedom.com/wordpress/wp-content/uploads/2025/07/Noem-v.-AOL-amicus-brief.pdf
https://www.lawandfreedom.com/wordpress/wp-content/uploads/2026/01/Noem-v-AOL-Merits-Amicus-Brief.pdf
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refused to limit its jurisdiction to that permitted under
the statute.  The court invented out of whole cloth a
minimum period of 15 days for all aliens to challenge
any third country removal,25 and sua sponte expanded
its preliminary injunction against the directive to “all
similarly situated” nationwide.  Id. at 393, n.51.  Yet
again, this Court was forced to step in to enforce the
law against the lower court, staying the injunction. 
Dep’t of Homeland Sec. v. D.V.D., 145 S. Ct. 2153
(June 23, 2025).  Then, after this Court’s stay, Judge
Murphy appeared to disregard the Supreme Court’s
stay of his injunction, thereby requiring this Court to
issue a rare “clarifying” ruling:

On June 23, we stayed the April 18
preliminary injunction pending disposition of
any appeal and petition for writ of certiorari. 
Later that day, however, the District Court
issued a minute order stating that the May 21
remedial order “remain[ed] in full force and
effect,” “notwithstanding” our stay of the
preliminary injunction....  The only authority
it cited was the dissent from the stay order. 
The Government has moved for “an order
clarifying” our stay....  The motion for
clarification is granted.  Our June 23 order
stayed the April 18 preliminary injunction in
full.  The May 21 remedial order cannot now
be used to enforce an injunction that our stay
rendered unenforceable....  [A] claim that a
lower court has failed to give effect to an

25  Id. at 393.
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order of this Court is properly addressed
here....  “Assuming as we do” that the District
Court will now conform its order to our
previous stay and cease enforcing the April 18
injunction through the May 21 remedial order,
we have no occasion to reach the Government’s
other requests for relief....  If the Government
wishes to seek additional relief in aid of the
execution of our mandate, it may do so through
mandamus.  [Dep’t of Homeland Sec. v. D.V.D.,
145 S. Ct. 2627, 2629-30 (July 3, 2025)
(emphasis added).26] 

6. Mullin v. Doe and Trump v. Miot. 

In the consolidated cases of Trump v. Miot and
Mullin v. Doe, lower courts again barreled through
jurisdiction-stripping statutes to enjoin the Trump
Administration’s revocation of TPS from aliens of
certain nations.  In Miot v. Trump, the D.C. District
and Circuit Courts rejected both the President’s right
to make immigration policy and Congress’s right to
place limits on federal court jurisdiction.  The D.C.
district court repeated the overheated hyperbole of the
Northern District of California, declaring that it was
“substantially likely” that Secretary Noem terminated
Haiti’s TPS status “because of hostility to nonwhite
immigrants.”  Miot v. Trump, 818 F. Supp. 3d 126, 138
(D.D.C. 2026).  Also like the California court, the D.C.
district court claimed that it was not actually engaged

26  America’s Future filed an amicus brief in this case in this
Court.  See Brief Amicus Curiae of America’s Future, et al. (June
5, 2025).

https://www.lawandfreedom.com/wordpress/wp-content/uploads/2025/06/DHS-v.-D.V.D.-amicus-brief.pdf
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in a review of Secretary Noem’s determination to
terminate Haiti’s TPS, but only the process by which
she reached that determination.  See id. at 149-50. 
The court declared that 8 U.S.C. § 1254a(f)(1), another
jurisdiction-stripping statute under the INA, would not
apply because vacatur of the TPS termination neither
“‘enjoins’ [n]or ‘restrains’ an actor” under the statute. 
Id. at 156.  Rather than enjoining the termination of
Haiti’s TPS status, the court purported to “vacate” it. 

The district court explicitly rejected the idea that
this Court’s recent ruling in Noem v. National TPS
Alliance controlled its decision.  The judge stated, “the
Court cannot conclude that the Supreme Court
implicitly intended for every court handling every TPS
case to find it likely has no jurisdiction....  In any
event, this Court declines the invitation to try its hand
at divination.”  Id. at 159-60.  Recently, this Court
removed any need for “divination,” ruling:  “The TPS
statute plainly bars consideration of respondents’
non-constitutional claims.  It allows no judicial review
of any determination ... with respect to the ...
termination of a TPS designation.  8 U.S.C.
§1254a(b)(5)(A).”  Mullin v. Doe, 2026 U.S. LEXIS
2719 (2026) at *6.27

27  America’s Future filed an amicus brief in this case in this
Court.  See Brief Amicus Curiae of America’s Future, et al. (Mar.
30, 2026).

https://www.lawandfreedom.com/wordpress/wp-content/uploads/2026/03/Mullin-v.-Doe-Amicus-Brief.pdf
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D. This Amicus Urges the Court to Grant the
Petition, Vacate the Circuit Court’s
Decision, and Remand the Case to the
Sixth Circuit.  

The Petitioners here are clearly correct on the
legal issue, but the Petition now before the Court
treated in the normal manner will remain pending for
another year:  the Respondents will oppose the
Petition, Petitioners will reply, there will be one or
more conferences, hopefully followed by a grant of
certiorari, Petitioners’ merits brief, Respondents’
merits brief, a reply brief, oral argument, decision, and
remand.  That likely will bring us to next summer and
possibly beyond.  If so, the Trump Administration will
be delayed in attempting to reverse the flawed position
of the Biden Administration (and before) until he
would have perhaps 18 months left in his term.  

The arbitrary efforts by certain lower courts to
freeze in place the policies of the Biden Administration
must come to an end without delay, lest the American
People lose confidence in the federal judiciary.  And,
applying the “shoe on the other foot” principle of law,
it must be remembered that whatever practice is
adopted here will likely govern whether the policy
changes of the next President will be respected or
stymied. 



26

CONCLUSION

For the foregoing reasons, the Petition for
Certiorari should be granted, the decision vacated, and
the case remanded to dismiss the habeas petitions, or
at the least, the Petition should be granted.
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