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INTEREST OF AMICUS CURIAE1

The interest of the amicus curiae, America’s Future, is set out in the accompanying

motion for leave to file.  Amicus is represented by William J. Olson, who is among the many

lawyers targeted by The 65 Project with a Bar Complaint (see Ethics Complaint Against William

Olson (Aug. 4, 2022).   The Legal Accountability Center (see Complaint para. 23) first

republished The 65 Project’s Bar Complaint against Edward Martin, and then filed its own

Complaint against Edward Martin (Feb. 6, 2025), as well as a Bar Complaint Against Todd

Blanche, current Attorney General of the United States,  as well as complaints against many other

conservative lawyers.2 

STATEMENT OF THE CASE

Shortly after the presidential election on November 3, 2020, Jeffrey Clark, in his

capacity as Acting Assistant Attorney General for the Civil Division of the U.S. Justice

Department (“DOJ”), drafted a “Georgia Proof of Concept” letter.  See Complaint (Dkt. 1) para.

59.  The draft letter was watermarked “FOR INTERNAL SJC USE ONLY DO NOT

DISTRIBUTE.”  Id. para. 61.  The draft indicated that the DOJ had “identified significant

1  No party’s counsel authored this amicus brief in whole or in part.  No party or party’s
counsel contributed money that was intended to fund preparing or submitting the brief.  No
person other than amicus curiae, its members, or its counsel contributed money that was intended
to fund preparing or submitting this brief. 

2  The 65 Project also filed complaints against one former Harvard Law School Professor,
15 state Attorneys General, and one U.S. Senator:  Alan Dershowitz; Mississippi Attorney
General Lynn Fitch; Alabama Attorney General Steven Marshall; West Virginia Attorney
General (now Governor) Patrick Morrisey; Arkansas Attorney General Leslie Rutledge; Kansas
Attorney General Derek Schmidt; Missouri Attorney General (now U.S. Senator) Eric Schmidt;
Montana Attorney General Tim Fox; Utah Attorney General Sean Reyes; Tennessee Attorney
General Herbert Slatery; Louisiana Attorney General (now Governor) Jeff Landry; Indiana
Attorney General Curtis Hill, Oklahoma Attorney General Mike Hunter; Nebraska Attorney
General Douglas Peterson; Florida Attorney General Ashley Moody; South Carolina Attorney
General Alan Wilson; and U.S. Senator Ted Cruz. 

https://the65project.com/ethics-complaint-against-william-olson/
https://the65project.com/ethics-complaint-against-william-olson/
https://legalaccountability.org/actions/complaint-against-edward-r-martin
https://legalaccountability.org/actions/complaint-against-edward-r-martin
https://legalaccountability.org/actions/complaint-against-edward-r-martin-jr
https://the65project.com/bar-complaint-against-edward-martin/
https://legalaccountability.org/actions/complaint-against-todd-blanche
https://legalaccountability.org/actions/complaint-against-todd-blanche
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concerns that may have impacted the outcome of the election in multiple States, including the

State of Georgia.”  Id. para. 63.  Clark suggested DOJ send the letter to the Governor of Georgia,

Speaker of the Georgia House of Representatives, and President Pro Tempore of the Georgia

Senate, asking them to investigate the concerns.  Id. para. 62.

Clark shared the draft with his superiors Acting Attorney General Jeffrey Rosen and

Acting Deputy Attorney General Richard Donoghue.  Rosen and Donoghue served in those

capacities for 27 days, from December 24, 2020 after the resignation of Attorney General

William Barr until January 20, 2021.  These two acting DOJ officials disagreed with the

contentions set out in the letter which was never sent.  Id. para. 66-7.  

Based on Clark’s drafting an unsent letter, District of Columbia Office of Disciplinary

Counsel brought ethics charges against Clark in June 2022, alleging violations of D.C. Rules of

Professional Conduct 8.4(a), (c), and (d).  Id. para. 69.  D.C. Rule 8.4 (Misconduct) provides: 

It is professional misconduct for a lawyer to:
(a) Violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another...
(c) Engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation;
(d) Engage in conduct that seriously interferes with the administration of
justice....

The Board on Professional Responsibility’s Hearing Committee urged that

the Board recommend a two-year suspension.  Id. para. 72.  The Board concluded that Clark

violated D.C. Rules of Professional Conduct 8.4(a) and (c) but not Rule 8.4(d), but  then

escalated the sanction by recommending disbarment.  Id. para. 73.  The Board stated that the

dispositive issue was “‘not whether [Mr. Clark] believed there were problems with the election’

https://www.dcbar.org/for-lawyers/legal-ethics/rules-of-professional-conduct/maintaining-the-integrity-of-the-profession/misconduct
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but rather ‘whether the Justice Department’ agreed with his view,”  Id. para. 75.   Thus, the

charges against Clark were predicated on Bar Counsel’s agreement with the political position

taken by Attorneys Rosen and Donoghue, and disagreement with the position of Clark.

Recommendations from the Board are referred to the District of Columbia Court of

Appeals for final decision.  Id. para. 37.  While the decision was under consideration by the

Court of Appeals, the United States brought this action.  DOJ contends that permitting state bar

disciplinary boards to discipline government attorneys for their internal advice and opinions

violates the Supremacy Clause of the Constitution, constitutes discrimination by the state (or

District of Columbia) against the federal government, and interferes with executive authority in

violation of Article II of the Constitution. 

ARGUMENT

I.  MR. CLARK’S CONDUCT WAS NEITHER DISHONEST, DECEITFUL,
FRAUDULENT, NOR A MISREPRESENTATION.

At the core of this controversy is the unavoidable fact that Mr. Clark’s draft Georgia

Proof of Concept letter involved no dishonesty, deceit, fraud, or misrepresentation.  For that

reason, the attempt to discipline him pursuant to Rule 8.4(c) of the D.C. Rules of Professional

Conduct cannot be justified.  The validity of the 2020 presidential election results continue to be

a disputed matter,3 particularly in the State of Georgia.  Indeed, the issue of the reliability of

mail-in voting and voting machines has long been and is currently the subject of controversy

3   The U.S. Census Bureau examined data on “noncitizen voting in the general election
held on November 3, 2020....  The Census Bureau’s beginning analysis readily determined with
high confidence that over ... 24,000 of these voter records represented noncitizens at the time of
the election.  Over 32 million voter records remain to be analyzed.”  U.S. Census Bureau,
“Noncitizen Voting in the 2020 Election, A Beginning Analysis” (Aug. 2026).  

https://www.census.gov/content/dam/Census/library/publications/2026/dir/noncitizen-voting-in-the-2020-election.pdf
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among elected leaders, election officials, and cyber experts.  For Defendants to charge Mr. Clark

with dishonesty in these circumstances is an obvious exercise of arbitrary power motivated by

ideological zeal to punish Mr. Clark for expressing a view on an important federal matter with

which Defendants fervently disagree, and seek to suppress through weaponization of the ethical

rules applicable to attorneys.  

Concern about the integrity of popular elections in the United States is hardly a recent

development.  In Crawford v. Marion County Election Board, 553 U.S. 181 (2008), the Supreme

Court asserted:

It remains true, however, that flagrant examples of such [voter] fraud in other
parts of the country have been documented throughout the Nation’s history by
respected historians and journalists, that occasional examples have surfaced in
recent years, and that Indiana’s own experience with fraudulent voting in the 2003
Democratic primary for East Chicago Mayor — though perpetuated using
absentee ballots and not in-person fraud — demonstrate that not only is the risk of
voter fraud real but that it could affect the outcome of a close election.  [Id., at
195-96 (footnotes omitted).]

Election integrity became a significant issue for a substantial number of Americans

following the 2000 presidential election in which the controversy over the outcome of the

presidential election between George W. Bush and Al Gore turned on the election in the State of

Florida.  Litigation in Florida state courts and federal courts led to a 5-4 decision by the United

States Supreme Court in Bush v. Gore, 531 U.S. 98 (2000), which effectively concluded, or at

least signaled, the end of the post-election dispute.  The perceived problems brought to light in

the 2000 election involving ballot design, punch card voting machines, and other aspects of the

voting systems used in the United States prompted a nationwide debate about, and public support

for, election reform.  One proposed solution was to utilize electronic voting machines.
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In 2002, Congress enacted the Help America Vote Act (“HAVA”), which mandated that

every State and its localities upgrade their voting procedures, voting systems, registration

processes, and poll worker training.  It also required States to submit plans in order to qualify for

federal funding detailing the proposed use of federal funds, voter education and poll worker

training, adoption of voting system guidelines, performance measures, and administrative

complaint procedures.  HAVA requires each State to develop a statewide, computerized voter

registration list.  It provides that first-time voters present a form of identification, such as a valid

photo identification, a copy of a recent utility bill, a bank statement, a government check, a

paycheck, or a government document showing the voter’s name and address.  However, HAVA

certainly did not solve all the problems and risks inherent in conducting elections, such as the

fact that it does not require new voters to provide proof of U.S. citizenship.4  The Act established

the Election Assistance Commission to serve as a clearinghouse and to adopt a voluntary testing

and certification program for voting systems.  An important provision of HAVA requires all

voting systems to be auditable and produce a permanent paper trail with a manual audit capacity

available as an official record for any recount conducted. 

In 2004, a private, bipartisan commission, the Commission on Federal Election Reform,

was established by former President Jimmy Carter and James A. Baker, III, a former official in

the Reagan and George H. W. Bush administrations.  The Commission recommended measures

in its 2005 report to restore public confidence in elections.  Among the recommendations were

the establishment of a universal voting registration system, a uniform photo identification to be

4  See 8 U.S.C. §611, enacted as part of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, Pub. L. 104-298. 
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required for voting, the use of electronic voting machines, and four regional primaries, many of

which were not universally adopted.  

• “There is no evidence of extensive fraud in U.S. elections or of multiple voting,
but both occur, and it could affect the outcome of a close election.” 

• “Citizens should identify themselves as the correct person on the registration list
when they vote.” 

• “Absentee ballots remain the largest source of potential voter fraud.” 
• “All states should consider passing legislation that attempts to minimize the fraud

that has resulted from ‘payment by the piece’ to anyone in exchange for their
efforts in voter registration, absentee ballot, or signature collection.”

• “Building confidence in U.S. elections is central to our nation’s democracy.” 
[Building Confidence in U.S. Elections:  Report of the Commission on Federal
Election Reform at 18, 46, 47, 69 (Sept. 2005) (emphasis added).]  

 The 2016 presidential election generated an even more intense debate about the possible

occurrence of election tampering.  Donald Trump was certified as the prevailing candidate for

President.  His opponent, Hillary Clinton, claimed that the election had been rigged by Russian

actors who favored Trump.5  She declined to concede, later stating:  “You can run the best

campaign, you can even become the nominee, and you can have the election stolen from you.”6 

A substantial number of prominent Democrats, including former President Jimmy Carter and

former Vice President Joe Biden, also questioned the legitimacy of that election.7

The losing candidate in the 2018 Georgia gubernatorial election, Stacey Abrams,

5  See, e.g., Ari Berman, “Hillary Clinton on Trump’s Election:  ‘There Are Lots of
Questions About Its Legitimacy,’” Mother Jones (Nov. 17, 2017) (Clinton said Russian meddling
in the election “‘was one of the major contributors to the outcome.’  The Russians used
‘weaponized false information,’ she said, in ‘a very successful disinformation campaign’ that
‘wasn’t just influencing voters — it was determining the outcome.’”).

6  See Daniel Chaitin, “Hillary Clinton suggests 2016 election was ‘stolen’ from her,”
Washington Examiner (May 5, 2019).  

7 Warren Fiske, “PolitiFact VA:  Democrats questioned validity of 2016 election, but not
how votes were counted,” VPM (Oct. 4, 2022). 

http://www.american.edu/ia/cfer/report/full_report.pdf
http://www.american.edu/ia/cfer/report/full_report.pdf
https://www.motherjones.com/politics/2017/11/hillary-clinton-on-trumps-election-there-are-lots-of-questions-about-its-legitimacy/
https://www.motherjones.com/politics/2017/11/hillary-clinton-on-trumps-election-there-are-lots-of-questions-about-its-legitimacy/
https://www.washingtonexaminer.com/news/1057236/hillary-clinton-suggests-2016-election-was-stolen-from-her/
https://www.vpm.org/news/2022-10-04/politifact-va-democrats-questioned-validity-of-2016-election-but-not-how-votes/
https://www.vpm.org/news/2022-10-04/politifact-va-democrats-questioned-validity-of-2016-election-but-not-how-votes/
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questioned the legitimacy of the election, initiated an unsuccessful lawsuit by Fair Fight Action

that challenged election procedures, and launched an aggressive public relations effort to

persuade Georgians and Americans at large that, as a result of alleged voter suppression, the

election result was altered in favor of her opponent, Brian Kemp.8   It should come as no surprise

that public confidence in the integrity of elections has declined.

  As the 2020 presidential election results were announced, the claims of election

irregularities in several States were especially widespread and intense.  The complaint against

Mr. Clark involved his draft letter’s discussion of election irregularities in the State of Georgia. 

Coincidentally, Georgia is the one State where the claims of election irregularities have been

exhaustively reviewed by a court with serious problems identified.  Even before the 2020

election, the federal district court for the Northern District of Georgia in Curling v.

Raffensperger, 493 F. Supp. 3d 1264 (N.D. Ga. 2020),9 concluded in an order on plaintiffs’

motion for preliminary injunction that: 

a broad consensus now exists among the nation’s cybersecurity experts
recognizing the capacity for the unobserved injection of malware into computer
systems to circumvent and access key codes and hash values to generate
fraudulent codes and data.  [Id. at 1280 (emphasis added).]  

The court stated that the likelihood of future election interference “is not a question of ‘might this

actually ever happen?’ — but ‘when it will happen.’” Id. at 1342.

Given the continuing controversy over the regularity of the 2020 presidential election,

8  See, e.g., Fair Fight Action v. Raffensperger, U.S. District Court for the N.D. Ga., No.
1:18-cv-5391.  

9  Amicus filed an amicus brief in Curling v. Worley, U.S. Court of Appeals for the
Eleventh Circuit, No. 25-11320 (July 16, 2025).  

https://www.lawandfreedom.com/wordpress/wp-content/uploads/2025/07/Curling-amicus-brief.pdf
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particularly in Georgia, the charge that Mr. Clark has been dishonest in drafting the Georgia

Proof of Concept letter is unsupported and unjustified.  

II.  INTERNAL, PRE-DECISIONAL DELIBERATIONS ARE NOT  THE PROPER
SUBJECT OF DISCIPLINARY ACTION.  

The Georgia Poof of Concept letter drafted by Mr. Clark was part of the internal

deliberations within the U.S. Department of Justice.  It was not a final action document and was

not released to the public.  Defendants lack authority to discipline attorneys for conduct in these

circumstances involving discussions and debate within a governmental agency before a final

decision is made.  The disciplinary action against Mr. Clark is unprecedented, unwarranted, and a

dangerous abuse of power.  Amicus is unaware of a situation where the Rules of Professional

Conduct have been applied to such pre-decisional deliberations.  Allowing it here would

establish a dangerous precedent that would invite bar disciplinary bodies to intrude into and

interfere with the prerogatives of governmental agencies, which should be free to consider the

broadest scope of opinion.

Defendants apparently do not appreciate the irony in arguing that the Complaint is “based

on speculation about how the court will decide” while at the same time insisting that a draft letter

that has never been finalized and published can be the basis for disciplinary action.  In this case,

the public was not affected by the draft letter because it was not finalized and released by the

U.S. Department of Justice.  The ultimate client at the time was President Donald J. Trump, the

leader of the Executive Branch of the U.S. Government, who obviously was supportive of the

position taken by Mr. Clark in his draft letter.  The Department of Justice is currently
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investigating the 2020 election results in Fulton County, Georgia.10

III. DEFENDANTS’ DISCIPLINARY ACTION UNLAWFULLY INTERFERES
WITH THE PREROGATIVES OF THE UNITED STATES GOVERNMENT.

That Defendants’ disciplinary action against Mr. Clark is adversely affecting the internal

operations of the U.S. Department of Justice cannot reasonably be disputed.  Those actions seem

intended to discourage Department attorneys from discussing matters which Defendants do not

want to be debated or considered by the Department.  Even if Defendants deny that is their

intention, despite the political views expressed by Defendant Assistant Disciplinary Counsel

Theodore Metzler,11 it is obviously the effect.  Chilling expressions of the independent judgment

of federal officials is unquestionably beyond the authority of local officials.  See California v.

ARC Am. Corp., 490 U.S. 93, 100-01 (1989).

The President is responsible for assuring that the laws of the United States are faithfully

executed.  Art. II, § 3.  Out of necessity, “[b]ecause no single person could fulfill that

responsibility alone, the Framers expected that the President would rely on subordinate officers

for assistance.”  Seila Law LLC v. Consumer Financial Protection Bureau, 591 U.S. 197, 203-04 

(2020).  In carrying out his responsibility, a President is bound to avail himself of every

appropriate means not forbidden by law.  See United States v. Tingey, 30 U.S. 115 (1831).  The

deliberations concerning the appropriate execution of federal law must be allowed to encompass

the broadest range of issues.  By stifling the consideration by Department attorneys of issues

considered inappropriate by local bar disciplinary actors through the threat or actual enforcement

10  See, e.g., Kate Brumback, et al., “The FBI is directing hundreds of analysts to its probe
of Georgia’s 2020 presidential election,” AP (July 2, 2026).  

11  See e.g., Complaint, para. 17.  

https://apnews.com/article/georgia-fbi-2020-election-investigation-trump-a1d9f555519bb3ee1e39594b8eab0a4f
https://apnews.com/article/georgia-fbi-2020-election-investigation-trump-a1d9f555519bb3ee1e39594b8eab0a4f
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of rules of professional conduct, the President’s ability to ensure that federal laws are faithfully

executed is improperly limited.

IV. DEFENDANTS ARE PUNISHING PROFESSIONAL SPEECH IN VIOLATION
OF SUPREME COURT GUIDANCE THAT SUCH SPEECH IS NOT SUBJECT
TO LESSER CONSTITUTIONAL PROTECTION.

The core of Defendants’ complaint against Mr. Clark is that, while serving as an Assistant

Attorney General of the United States, he drafted a letter after the 2020 election that contained

“statements” that elements of the D.C. Bar assert to be  “false or misleading,” and then sought to

have the DOJ send some form of that letter to Georgia legislative leaders.  The letter stated that

DOJ had “‘identified significant concerns that may have impacted the outcome of the election in

multiple States,’ that the Department believed two competing slates of electors had cast votes for

President in Georgia, and that the Department believed the Georgia Governor should convene a

special session of the legislature” to discuss the competing slates of electors.  Defendants’

Memorandum in Support of Motion to Dismiss (Dkt. 23-1) (“Def. Memo”) at 7.  Clark’s

superiors at the DOJ disagreed with his assessment, and the letter was never sent.  Thus, the

complaint alleges Clark’s speech, prepared in his role as both a federal government official and

as a licensed attorney, made internal to the Department for which he worked, was unethical.

Amicus supports the view that the investigation and ethics prosecution constitutes an

effort by an agency of the D.C. Government to control the speech of Mr. Clark in his capacity as

a federal official, under the guise of controlling the speech of Clark as a licensed attorney.  The

D.C. Bar position is at odds with the Supreme Court’s view that the speech of a licensed

professional could not be punished for straying from the profession’s majority view on a policy

or political issue, explaining:  “this Court has not recognized ‘professional speech’ as a separate
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category of speech.  Speech is not unprotected merely because it is uttered by ‘professionals.’” 

Nat’l Inst. of Family & Life Advocates v. Becerra, 585 U.S. 755, 767 (2018).  Then again, earlier

this year, the High Court made clear that states cannot ban professional speech simply because

they believe it is inaccurate.  States may not “ban ‘substandard care’ provided ‘via speech’ in

light of licensing, informed consent, and malpractice laws.’”  Chiles v. Salazar, 607 U.S. 627,

651 (2026).  These rules, made in the context of licensed physicians, have application in the

context of licensed attorneys.  The High Court explained its decision as follows:

[t]he First Amendment envisions the United States as a rich and complex place
where all enjoy the freedom to think as you will and to speak as you think.... 
Often, speech may prove illuminating and inspiring.  Sometimes, it can be
misguided, offensive, or cause incalculable grief....  But either way, the First
Amendment protects the inalienable right of every individual to decide for himself
how best to speak..... 

History is littered with examples of official efforts to manipulate and control
professional speech ... in ways designed to increase state power, suppress
minorities, and muzzle unpopular ideas.  [Chiles at 640, 647 (quotation marks
and citations omitted) (emphasis added).]

As the Complaint notes, “the key question [in Mr. Clark’s disciplinary proceeding] was

‘not whether [Clark] believed there were problems with the election’ but rather ‘whether the

Justice Department’ agreed with his view.”  Complaint para. 5.  Thus, Defendants have largely

conceded that the alleged  “falsity” of Clark’s statements was a difference of opinion. 

Defendants Fox and Metzler agreed with attorneys Rosen and Donoghue and disagreed with

attorney Clark, and thus ethics charges were brought.  As Plaintiffs note, Clark drafted the letter

“premised on his actual belief,” not something he knew to be objectively false.  Opposition to

Motion to Dismiss (Dkt. 41) (“Opp.”) at 3.
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V. DEFENDANTS’ ETHICS ENFORCEMENT ACTIONS MUST BE VIEWED IN
THE BROADER CONTEXT OF LAWFARE AGAINST CONSERVATIVE
ATTORNEYS. 

Defendants’ actions against Mr. Clark are not an isolated incident, and they should not be

viewed in isolation.  Since the contested election of 2020, lawyers who took steps to support

President Trump’s election have been targeted in a richly financed campaign to defame them, to

encourage they be fired by their law firms, discharged by their clients, stripped of their law

licenses, and generally purged from polite society.  With these efforts to punish conservative

lawyers, the term “lawfare” has entered political discourse.  

Just three years ago, Axios reported:  “High-powered group targets Trump lawyers’

livelihoods.”  It highlighted the efforts of a group called Project 65, a brainchild of Melissa Moss,

“a Democratic consultant and former senior Clinton administration official.”12  Project 65’s

advisor, and apparent spokesman, is David Brock, described by Time magazine as “one of the

most powerful players in Democratic politics” and “Hillary Clinton’s bulldog,” who “set up the

group that create[d] all the federal Democratic opposition research for the 2016 campaigns”

against President Trump and congressional Republicans.13  The group’s asserted goal is to

promote attacks on lawyers who advised Trump or handled election-related legal challenges for

conservatives, attempting to create a “deterrent effect ... so that you can kill the pool of

available legal talent going forward.”  (Emphasis added.)14  The group announced its plans to

12 Lachlan Markay and Jonathan Swan, “Scoop: High-powered group targets Trump
lawyers’ livelihoods,” Axios (Mar. 7, 2022).

13 Michael Scherer, “Meet Hillary Clinton’s Bulldog,” Time (Sept. 10, 2015).

14 Markay, supra.

https://www.axios.com/2022/03/07/trump-election-lawyers-disbar
https://www.axios.com/2022/03/07/trump-election-lawyers-disbar
https://time.com/4028995/hillarys-bulldog/
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“spend millions ... to expose and try to disbar more than 100 lawyers who worked on Donald

Trump’s post-election lawsuits.”  Id. (emphasis added).  Here, Defendants actions are

minimizing the number of licensed attorneys who conservative, pro-Trump clients will be able to

engage in the future.  The strategy, Brock announced, was “not only bring the grievances in the

bar complaints, but shame them and make them toxic in their communities and in their

firms.”  (Emphasis added).  “I think the littler fish are probably more vulnerable to what we’re

doing,” he said.  “You’re threatening their livelihood.  And, you know, they’ve got reputations in

their local communities.”  Id.

The goal of Project 65 seems designed to drive conservative lawyers out of the profession

entirely.  The group announced its plans to “invest $2.5 million in its first year and target 111

lawyers across 26 states”15 for helping Trump’s legal defense.  Project 65 even filed ethics

complaints against 15 Republican state attorneys general who signed on to a Texas brief

challenging election law violations by the Pennsylvania Supreme Court that affected the razor-

thin race in that state between Trump and Joe Biden in 2020.16  

The charges here against Mr. Clark appear to be part of a running feud between

Defendants and the Trump Justice Department.  In February 2025, a month after President

Trump’s re-election, then-U.S. Attorney for the District of Columbia Ed Martin sent a letter to

Defendant Fox, asking “the association to produce proof by February 21 that ‘you are

even-handed in your policies’ and explain how the Bar handles ‘clearly politically motivated

15 Caleb Ecarma, “A New Legal Group Wants to Disbar the Lawyers Who Helped Sell
Trump’s Big Lie,” Vanity Fair (Mar. 8, 2022).

16 See Tom Ramstack, “State Attorneys General Face Ethics Complaint for Supporting
Trump’s Election Fraud Claims,” The Well News (Sept. 23, 2022).

https://www.vanityfair.com/news/2022/03/legal-group-disbar-lawyers-who-helped-trump
https://www.vanityfair.com/news/2022/03/legal-group-disbar-lawyers-who-helped-trump
https://www.thewellnews.com/law/state-attorneys-general-face-ethics-complaint-for-supporting-trumps-election-fraud-claims/
https://www.thewellnews.com/law/state-attorneys-general-face-ethics-complaint-for-supporting-trumps-election-fraud-claims/
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attacks that come from certain “public interest” groups.’  This would include something that

explains how you limit the targeting of individuals who you may disagree.”17  A year later,

Defendants opened an ethics investigation into Martin as well.18

The actions of Defendants in this case are also objectionable due to the expressed bias of

the prosecutors.  As the Supreme Court has ruled, “[j]ustice must satisfy the appearance of

justice, ... and a prosecutor with conflicting loyalties presents the appearance of precisely the

opposite.”  Young v. United States ex rel. Vuitton Et Fils S. A., 481 U.S. 787, 811-12 (1987)

(internal quotation omitted).  Although Young was a criminal case, its ruling is heavily

persuasive in a case involving such punitive punishment as disbarment.  The Court added, “some

errors are so fundamental and pervasive that they require reversal without regard to the facts or

circumstances of the particular case.  We find that the appointment of an interested prosecutor is

such an error.”  Id. at 809-10 (internal quotation omitted). 

It is difficult to conceive of more of an “interested prosecutor” than Defendant Metzler. 

In its complaint, the government recited a host of wholly inappropriate comments Metzler made

while serving as ethics counsel against Mr. Clark:

For example, while serving as Assistant Disciplinary Counsel, Mr. Metzler ...
- Called Justice Alito a “Natural Born Fool,”
- Explained that “every Justice except Jackson is dead to [him],”
- Bemoaned that “We are so cooked” on one of many occasions that the D.C.
  Circuit recently vacated an order by Chief Judge Boasberg, and
- Quipped that “SCOTUS be like oh we don’t care if u disappear people off the

17 Jordan Boyd, “Documents Show DC Bar Skirted Its Own Rules And Due Process To
Target Jeff Clark,” The Federalist (May 29, 2025). 

18 Ben Weingarten, “Trump DOJ Is Finally Taking On The Corrupt DC Bar Association,”
The Federalist (Mar. 12, 2026).

https://thefederalist.com/2025/05/29/documents-show-dc-bar-skirted-its-own-rules-and-due-process-to-target-jeff-clark/
https://thefederalist.com/2025/05/29/documents-show-dc-bar-skirted-its-own-rules-and-due-process-to-target-jeff-clark/
https://thefederalist.com/2026/03/12/trump-doj-is-finally-taking-on-the-corrupt-dc-bar-association/?utm_source=chatgpt.com
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street.” [Complaint para. 17.]19

But even worse, on June 12, 2025, Defendant Metzler also approvingly reposted a

statement from assistant Philadelphia district attorney Matthew Stiegler, in which Stiegler said,

“There’s a point where I think all of us, senators to nobodies, have a decision to make,” and

urged his followers to “use whatever voice we have, whatever power we have, to oppose what’s

happening now [from the Trump administration]....”20  Just over a month later came the

recommended disbarment for Mr. Clark.

Notably, Rule 3.8 of the D.C. Rules of Professional Conduct — which Defendant Metzler

is supposed to enforce — details the “Special Responsibilities of a Prosecutor.”  Although, like

the Young decision, the Rule deals specifically with criminal prosecutions, it is nonetheless

telling.  The Rule provides that prosecutors shall not “[i]n exercising discretion to investigate or

prosecute, improperly favor or invidiously discriminate against any person.”  It likewise provides

that “[e]xcept for statements which are necessary to inform the public of the nature and extent of

the prosecutor’s action and which serve a legitimate law enforcement purposes, [a prosecutor

shall not] make extrajudicial comments which serve to heighten condemnation of the accused.”

As the Court said in Young, “Public confidence in the disinterested conduct of [the

prosecutor] is essential.”  Id. at 813.  Accordingly, the Court “establish[ed] a categorical rule

against the appointment of an interested prosecutor.”  Id. at 814.  As the Court put it, “we must

19 The complaint captures only a small portion of the politically and religiously biased
comments Defendant Metzler made on social media.  Many more are catalogued by the Daily
Signal.  See Zack Smith, “DC Bar Ethics Enforcer Under Scrutiny for Inflammatory Social
Media Posts,” Daily Signal (May 13, 2026).

20 Zack Smith, supra.

https://www.dcbar.org/For-Lawyers/Legal-Ethics/Rules-of-Professional-Conduct/Advocate/Special-Responsibilities-of-a-Prosecutor
https://www.dailysignal.com/2026/05/13/dc-bar-bias/
https://www.dailysignal.com/2026/05/13/dc-bar-bias/
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have assurance that those who would wield this power will be guided solely by their sense of

public responsibility for the attainment of justice.”  Id.  Here, the conclusion that Defendant

Metzler’s ethics action against Mr. Clark is political is unavoidable. 

In Masterpiece Cakeshop v. Colorado Civil Rights Commission, 584 U.S. 617 (2018), in

an opinion by Justice Kennedy, the Supreme Court decided 7-2 that the Commission’s findings

of a violation of state anti-discrimination law violated the Free Exercise Clause because the

Commission had demonstrated clear and impermissible hostility and failed to apply the law with

required neutrality.  While Masterpiece was predicated on the Free Exercise Clause, the same

result obtains under the Due Process clause when there is a substantial risk of bias.  See generally

Withrow v. Larkin, 321 U.S. 35, 46-47 (1975) (“[A] ‘fair trial in a fair tribunal is a basic

requirement of due process....’  Not only is a biased decisionmaker constitutionally unacceptable

but ‘our system of law has always endeavored to prevent even the probability of unfairness.’”) 

Similarly, government agencies have a duty of impartiality, and Defendant Metzler had

demonstrated beyond a shadow of a doubt that his views are anything but impartial.  

VI. CHALLENGING THE LEGITIMACY OF ELECTIONS HAS NEVER BEEN
UNETHICAL UNTIL NOW. 

Marc Elias, perhaps the premier Democratic election lawyer:  

argued in a court filing [just weeks after the 2020 election] ... that faulty voting
machines may have misread thousands of votes in a House election in upstate
New York, a claim similar to the ... allegation some Republicans pushed regarding
the 2020 presidential election....  Elias asserted that voting machines used in the
district undercounted votes for [his client] Democrat Rep. Ted Brindisi.21  

No ethics charges were brought against him, nor should they have been.  

21 Chuck Ross, “Democratic Lawyer Marc Elias Claims Voting Machine ‘Irregularities’
In New York House Race,” Daily Caller (Feb. 15, 2021).

https://dailycaller.com/2021/02/05/marc-elias-voting-machines-new-york-ted-brindisi-claudia-tenney/
https://dailycaller.com/2021/02/05/marc-elias-voting-machines-new-york-ted-brindisi-claudia-tenney/
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Liberal attorneyAlan Dershowitz commented:  

It was only 22 years ago when lawyers like me sought to block the election of
President George W. Bush, believing as we did that Al Gore actually received
more votes than Bush in Florida and was the rightful winner.  We lost in court. 
But back then no one suggested going after the hundreds of lawyers who tried to
prevent Bush’s certification.22

Dershowitz called attacks on Trump’s lawyers “McCarthyite.”  Id. To punish Clark for his

speech about an issue that is hotly debated to this day, Defendants must set themselves up as the

arbiters of what is “true” and “false.”  As Justice Robert Jackson famously wrote:

The very purpose of the First Amendment is to foreclose public authority from
assuming a guardianship of the public mind through regulating the press, speech,
and religion.  In this field, every person must be his own watchman for truth,
because the forefathers did not trust any government to separate the true
from the false for us.  [Thomas v. Collins, 323 U.S. 516, 545 (1945) (Jackson, J.,
concurring) (emphasis added).]

He echoed that view five years later: 

The priceless heritage of our society is the unrestricted constitutional right of each
member to think as he will.  Thought control is a copyright of totalitarianism, and
we have no claim to it.  It is not the function of our Government to keep the
citizen from falling into error; it is the function of the citizen to keep the
Government from falling into error.  [American Communications Association v.
Douds, 339 U.S. 382, 442-43 (1950) (Jackson, J., concurring and dissenting)
(emphasis added).] 

VII. DEFENDANTS’ ACTION AGAINST CLARK CONSTITUTES TEXTBOOK
VIEWPOINT DISCRIMINATION.

The Supreme Court has emphasized that “[w]hen the government targets not subject

matter, but particular views taken by speakers on a subject, the violation of the First Amendment

is all the more blatant....  Viewpoint discrimination is thus an egregious form of content

22 Alan Dershowitz, “Dershowitz:  I Will Defend Any Lawyer Targeted by McCarthyist
‘65 Project,’” Breitbart (Mar. 10, 2022). 

https://www.breitbart.com/politics/2022/03/10/dershowitz-i-will-defend-any-lawyer-targeted-by-mccarthyist-65-project/
https://www.breitbart.com/politics/2022/03/10/dershowitz-i-will-defend-any-lawyer-targeted-by-mccarthyist-65-project/
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discrimination.  The government must abstain from regulating speech when the specific

motivating ideology or the opinion or perspective of the speaker is the rationale for the

restriction.”  Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829 (1995)

(emphasis added).  “[T]he test for viewpoint discrimination is whether — within the relevant

subject category — the government has singled out a subset of messages for disfavor based on

the views expressed.”  Matal v. Tam, 582 U.S. 218, 248 (2017) (Kennedy, J., concurring).

The government has pointed out the vastly disparate treatment Defendants gave to Mr.

Clark and Kevin Clinesmith.  “They treated former FBI agent Kevin Clinesmith far more

leniently than Clark — even though Clinesmith pled guilty to a felony for materially altering a

document that he knew would be presented to obtain a surveillance warrant against Trump

campaign advisor Carter Page as part of the thoroughly discredited Crossfire Hurricane

investigation.”  Opp. at 5.

As the Supreme Court has reminded us, 

A law that can be directed against speech found offensive to some portion of the
public can be turned against minority and dissenting views to the detriment of all. 
The First Amendment does not entrust that power to the government’s
benevolence.  Instead, our reliance must be on the substantial safeguards of free
and open discussion in a democratic society.”  [Matal at 253-54 (Kennedy, J.,
concurring).]

A law that “reflects the Government’s disapproval of a subset of messages it finds offensive ... is

the essence of viewpoint discrimination.”  Id. at 249 (Kennedy, J., concurring). 

Defendant Metzler’s comments demonstrate his viewpoint discrimination.  He posted that

“[i]t is unethical to engage with anti-vaxxers and people who claim there is a debate about

birthright citizenship.  Some ideas are so toxic the only permissible response is shunning and
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perhaps ridicule.”23  Complaint at para. 17 (emphasis added).  According to Defendant Metzler,

no one should ever “claim there is a debate.”

As the Supreme Court has said, “[i]f there is a bedrock principle underlying the First

Amendment, it is that the government may not prohibit the expression of an idea simply because

society finds the idea itself offensive or disagreeable.”  Texas v. Johnson, 491 U.S. 397, 414

(1989).  “Our whole constitutional heritage rebels at the thought of giving government the power

to control men’s minds.”  Stanley v. Georgia, 394 U.S. 557, 565 (1968). 

CONCLUSION

There could be no better conclusion here than that offered by the government in the

Introduction to its Complaint:  

The D.C. Court of Appeals’ disciplinary authorities are punishing a former
Department of Justice official for preparing a deliberative and pre-decisional draft
letter that was never issued.  No one disputes that the letter reflected the official’s
sincere view of the law and facts; instead, Defendants are punishing him over an
internal disagreement that remains the subject of litigation nearly six years later. 
Weaponizing state bar discipline against Executive Branch attorneys in this way
chills them from giving candid legal advice to others in the Executive Branch,
including the President and Attorney General.  To permit these proceedings is to
allow state bar authorities to control the Executive Branch.  That is not the law. 
[Complaint para. 1.]  

23  Based on this formulation, would Defendant Metzler now believe it would be
“unethical to engage” with Justices Thomas, Alito, and Gorsuch based on their dissenting views
in Trump v. Barbara, 146 S. Ct. 2438 (2026), and possibly Justice Kavanaugh as well, based on
his concurrence?  
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For the foregoing reasons, Defendants’ Consolidated Motion to Dismiss should be

denied.

Respectfully submitted, 

    /s/  William J. Olson                             
William J. Olson (D.C. Bar # 233833)
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