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NO. 02-1674, et al.

I N THE SUPREME COURT OF THE UNI TED STATES

SENATOR M TCH McCONNELL, ET AL.,
APPELLANTS,

V.

FEDERAL ELECTI ON COWMM SSI ON, ET AL.,
APPELLEES.

On Appeal fromthe United States District Court
For the District of Colunbia

RESPONSE OF APPELLANTS, CONGRESSMAN RON PAUL, ET AL.,
I N OPPCSI TI ON TO ALLOCATI ON OF ORAL ARGUMENT Tl ME PROPOSED
I N MOTI ON FOR DI VI DED ARGUVENT OF CERTAI N ALI GNED APPELLANTS

Appel I ants, Congressnman Ron Paul , et al. (appellants in Docket
No. 02-1747, one of +the consolidated cases herein) (*Paul
Plaintiffs”), hereby submt their response to the Mtion for
Di vi ded Argunent! which was represented to have been filed herein
by seven? groups of “plaintiffs” in Docket Nos. 02-1674, et al.
(hereinafter “the aligned appellants”), and oppose the allocation
of oral argunent tinme sought therein. Specifically, the Paul

Plaintiffs oppose the efforts of the aligned appellants to have the

! See Motion for Divided Argunent filed jointly by appellants
in Docket Nos. 02-1674, 02-1727, 02-1733, 02-1734, 02-1753, 02-
1755, and 02-1756.

2 See discussion in paragraph 2, infra, as to the accuracy of
that representation.
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Paul Plaintiffs excluded fromthe oral argument of their case on
appeal. The grounds for this opposition are as foll ows:

1. On June 5, 2003, this Court ordered that four hours be
allotted for oral argunent in this case, and the parties
subsequently were directed to file by July 14, 2003, any nptions
concerning oral argunment. On July 14, 2003, the Paul Plaintiffs
filed their Mtion for Separate Oal Argunent Tine herein,
requesting separate oral argunment time of 20 m nutes (|l ess than the
one-hal f hour generally allowed according to Rule 28.3) for the
group of eight Paul Plaintiffs at the argument of this matter
schedul ed for Septenber 8, 2003. On the sanme date, July 14, 2003,
the aligned appellants filed their Mtion for Divided Argunent,
seeking for thensel ves all of the oral argunment tine to be allotted
in the aggregate to all appellants w thout having even seen the
Paul Plaintiffs’ Mtion for Separate Oral Argunent Tine. The
al i gned appel | ants expressly opposed any request for oral argunent
time by the Paul Plaintiffs, as well as certain other plaintiffs,
on the ground that “[t]o the extent that those plaintiffs have
distinctive theories or clainms, they have been sufficiently aired
in the briefs on the nmerits.” (1d., at 3.)3

2. The McConnell Motion for D vided Argunent states that it

represents seven of the eleven groups of plaintiffs in this

3 The Paul Plaintiffs were not consulted by the aligned
appellants as to the filing of their notion.
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litigation: the McConnell, Republican National Commttee (“RNC),
National Right to Life Commttee (“NRLC), ACLU, California
Denocratic Party, AFL-CIO, and Chanber of Commerce groups. This
does not appear to be accurate. The notion appears to have been
filed on behalf of seven of the ten groups of appellants, but
plaintiff groups do not correlate to appellant groups. For
exanple, two of the seven aligned appellants, NRLC and ACLU, were
not separate plaintiff groups below but were listed on the
McConnell First Amended Conplaint below.* By transform ng one
McConnel | conplaint into three separate appeals, these appellants
were able to file additional pages of appellants’ briefs and wll
be able to file additional pages of reply briefs. Counsel for the
Paul Plaintiffs know of no rule that this nultiplication of
appel l ants viol ates, and did not object to the additional briefing
by the MConnell plaintiffs, but would object to the proposed
al l ocation of oral argunent tine based on the sheer nunber of those
maki ng such a request. (To illustrate this point, had the
McConnel | plaintiffs filed only one appeal, the McConnell proposal
woul d have been made by only five of the appellant groups, not
seven.)
3. The aligned appellants clai mthat the argunents of the Pau

Plaintiffs, as well as the other two groups of appellants whose

4 Further, National Association of Broadcasters, a separate
plaintiff below, did not file its own appeal, but joined the
McConnel | group of appell ants.
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argunments they would exclude from oral argunent on Septenber 8,
2003, “have been sufficiently aired in the briefs on the nerits.”
Motion for Divided Argunent of aligned appellants, p. 3, 4. Aside
fromthe sheer presunptiveness enbodied in such a statenent, its
inplications are inconsistent and incorrect, and decidedly
i nappropri ate.

a. The McConnell plaintiffs did not explain why the clains of
the Paul Plaintiffs have been sufficiently aired in the briefs,
while the clainms of the aligned appell ants —whose briefs, in the
aggregate, are several times the length of the Paul Plaintiffs’
brief —were not sufficiently aired. Even if one could say that
the Paul Plaintiffs’ brief “sufficiently airs” their argunents, and
even if one could say that the briefs of the aligned appellants do
not sufficiently air those plaintiffs’ argunents, what el enent of
logic or justice would lead to the conclusion that the Paul
Plaintiffs should be excluded fromoral argunent?

b. The effort of the aligned appellants cavalierly to excl ude
the Paul Plaintiffs froma nost inportant aspect of their appeal
before this Court fails to recognize the inportance —to the
Justices of this Court, as well as to the plaintiffs thensel ves —
of oral argunent, including the opportunity of posing questions to
counsel, and counsel have the opportunity of response, as well as
of presenting their appellants’ case in a non-briefing format that

the Justices otherw se woul d not have.
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c. Indeed, it is fair to say that the deliberative process
truly begins at the conclusion of oral argunent. As this Court’s
@Quide for Counsel states, the oral argunent “present[s] the
opportunity to stress the main issues of the case that m ght

persuade the Court in your favor.” Quide for Counsel in Cases

Argued Before the Suprene Court of the United States 8 (U erk of

the Court, Wshington, D.C: October Term 2002) (enphasis
original).®> The oral argunent, not the reading of the briefs,
then, is the | ast event before the Court neets in “Conference, and
the case ... assigned to a Justice to wite the majority opinion.”
Id. at 13. The effort of the aligned appellants to exclude the
Paul Plaintiffs fromoral argument woul d deprive themof the right
to present their case at a critical point in this Court’s
del i berative process.

4. There are numerous reasons justifying the Paul Plaintiffs’
request for separate oral argunent tinme of 20 m nutes (one-twelfth
of the total allotment of oral argunent tinme, and one-sixth of the
two hours presumably allotted to the plaintiffs-appellants inthese
rel ated cases). The principal reasons are as foll ows:

a. First, the Paul Plaintiffs’ clains and argunents in this

litigation are unique in the context of these related cases,

> Indeed, this Court’s Rules assune that there will be oral
argunent, and that it will build on the briefs: “Oral argunent
shoul d enphasi ze and clarify the witten argunents in the briefs on
the nmerits. Counsel should assune that all Justices have read the
briefs before oral argunent.” Suprenme Court Rule 28.1



6
because only the Paul Plaintiffs rely upon the First Anendnment’s
freedom of the press as the constitutional foundation for their
claims.® The court bel ow recogni zed the singularity of the Paul
Plaintiffs’ theory of the case, both by its decision to permt the
Paul Plaintiffs to argue orally their challenges to each of the
three titles of the Bipartisan Canpaign Reform Act of 2002
(“BCRA”), Pub. L. No. 107-155, 116 Stat. 81 (U.S. District Court
for the District of Colunbia, Cv. No. 02-582, et al., Oder dated
Novenber 15, 2002, Record No. 218), and by its per curiam opinion
addressing the Paul Plaintiffs clains separately and i ndependently
fromthe clains of all of the other plaintiffs in this consolidated

case. See McConnell, et al., v. Federal Election Conmn ssion, et

al., Per Curiam Opinion (May 2, 2003), Supplenental Appendix to
Jurisdictional Statenments (“Supp. App.”) at 99sa- 105sa.

b. Second, the district court rightfully set aside time for
the Paul Plaintiffs to argue orally their clains under each of the
BCRA titles because: (i) each of the legal clainms of the Paul

Plaintiffs is based on the freedom of the press, not freedom of

6 BCRA's grant of jurisdiction to this court states in part:

“Any Menber of Congress nmay bring an action ... for declaratory or
injunctive relief to challenge the constitutionality of any
provision of this Act or any anmendnment made by this Act.” BCRA

Section 403(c). Appellant Congressman Ron Paul is the only nenber
of the U S. House of Representatives who has personally waged a
broad and vigorous challenge to BCRA (the clains of forner
Congressman Bob Barr were not even discussed in the brief of the
McConnel | appel |l ants, and the only cl ai mof Congressnman M ke Pence
that the NRLC appellants put forth was limted to BCRA Section
323(e)).
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speech and associ ati on, equal protection, and/or due process, as
was the case with every other plaintiff; (ii) the Paul Plaintiffs’
press clainms, if applied to this case, invoke standards of review
distinct from and higher than, those applicable to the clains of
the other plaintiff-appellants and, if sustai ned, di spense with any
judicial inquiry concerning any overridi ng governnent interest as
to the provisions challenged; (iii) the Paul Plaintiffs’ chall enge
to Section 307 of Title IlIl of BCRA as it anmends the rel evant
sections of the Federal Election Canpaign Act of 1971, as anended
(“FECA”), necessitates a reexam nation of the constitutionality of
the FECA's contribution limtations and contribution disclosure
requirenments, issues raised by no other plaintiff; and (iv) only
the Paul Plaintiffs challenge the continued vitality of Buckley v.
Val eo, 424 U.S. 1 (1976), seeking that it either be set aside or,
if necessary, be overruled, a result that three justices of this
Court have gone on record as favoring (see FEC v. Colorado

Republi can Federal Canpaign Committee, 533 U. S. 431, 465 (2001)

(Thomas, J., dissenting)), but which as yet has not been addressed
by ot her menbers of this Court because parties in recent cases have

not briefed or argued the matter. See Nixon v. Shrink M ssouri

Governnent PAC, 528 U.S. 377, 397 (2000).

c. Third, not only are the Paul Plaintiffs’ freedom of the
press clains |l egally distinct fromthose of the aligned appel | ants,

but their interests in this litigation substantially diverge from
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t hose of the other plaintiffs. At the core of the Paul Plaintiffs’

press clainms is the contention that the exenptions conferred on the

institutional nmedia in Section 201(a) of BCRATitle Il, and in FECA
(2 US C Section 431(9)(B)(i)), invalidate not only the
“el ectioneering communi cations” regulations of BCRATitle Il (al so

argued by appellant NRA on different, non-freedom of press
grounds), but al so new Sections 323(e) and (f) of BCRA Title | and
Section 307 of BCRA Title Il1l. Not only does no other plaintiff
take this position in this litigation, but the aligned appellants
include the National Association of Broadcasters, an associ ati on of
corporate nenbers directly benefitting fromthese exenpti ons which
enhance broadcasters’ relative power to affect the outcone of
canpai gns for election to federal office, allowing themto engaged
in activities that are considered crimnal if engaged in by the
Paul Plaintiffs. (See fornmer FEC Comm ssioner Darryl R Wld' s
remar ks i n Speak Up Newport, February 15, 2001, “The Next El ection:
Counting the Money; Counting the Votes; and What Really Counts.”)
Additionally, the aligned appellants include nenbers of Congress
whose chal | enge to Section 323(e) of BCRA Title | was characteri zed
by Judge Henderson in her opinion below as “l ukewarni and “w t hout
full analysis.” Supp. App. 452sa. Congressman Ron Paul and two
Li bertarian party candi dates for federal office (one in 2002 and

the other in the year 2000) have waged a vi gorous attack upon BCRA
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Section 323(e) because, in part, that newl aw di scri m nat es agai nst
“outsider” incunbents and chal | engers.

d. Fourth, as the only appellants in Docket No. 02-1747, the
Paul Plaintiffs should be entitled to argue their cause. Anything
| ess would be an unfair deprivation of their rights, which are
equal to the rights of any other group of plaintiffs in these
rel ated cases. The aligned appellants’ effort to deprive the Pau
Plaintiffs of such aright is patently unjust and, indeed, selfish.

5. For the foregoing reasons, and in order to present these
distinct and inportant constitutional challenges, the Paul
Plaintiffs believe that they need and should be entitled to 20
m nutes of oral argunent tine before this Court, and that, in |ight
of the current allotment of oral argunment time, such an all ot nent
of time to themwould be fair and in the interests of justice. As
noted in their pending Mtion for Separate Oal Argunent Tine,
because their legal clains are so different, the testinony of their
three expert wtnesses (of the total of 11 expert wtnesses
testifying below to support the nine conplaints bel ow attacking
BCRA as too restrictive) and their 11 fact wtnesses tell a
substantially different story about the design and effect of
BCRA/ FECA. Additionally, as recogni zed by the district court’s per
curiam opi nion (Supp. App. at 99sa-102sa), the Paul Plaintiffs
press clains raise threshold issues, and, if sustained on the

merits, would resolve the constitutional questions with respect to
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t he BCRA/ FECA sections that they chall enge wi thout having to apply
either the strict scrutiny or internediate scrutiny tests of
Buckley. See Paul Plaintiffs’ Jurisdictional Statenent at 16-25,
and Paul Plaintiffs’ Brief for Appellants at 16-32 (Docket No. 02-
1747).

6. The allocation of tinme suggested by the aligned appell ants
(Motion for Divided Argunent at 3) proposes that counsel for the
McConnel | appellants (20 mnutes) and counsel for the politica
parties (40 m nutes) would spend an entire hour —one-half of the
total argunent tine allotted to the appellants —arguing the very
same subjects (“to address the ‘non-federal funds’ and ‘forced
choice’ provisions,” id. at 3). They then suggest that other
counsel for the McConnell appellants (40 m nutes) and counsel for
the AFL-CI O appellants (20 m nutes) spend an entire hour —the
other half of the total argunent tine allotted to the appellants —
at least in part on the sane subjects (“to address the
‘el ectioneering conmmunications,” ‘attack ad,’” and ‘broadcaster
records’ provisions” for the McConnell appellants and “to address
the ‘el ectioneering comunications,’” ‘coordination,’” and ‘advance

di scl osure’ provisions” for the AFL-Cl O appellants, id. at 3).7 In

! Al t hough counsel for the McConnel | appel |l ants represented
28 diverse plaintiffs below in their First Amended Conplaint, on
appeal they only represent nine, with an apparently |imted scope:
a Senator, a fornmer Congressman, five nonprofit organizations, a
trade associati on of broadcasters, and a donor. Yet they seek 60
m nut es of argument on issues which woul d appear to be as broad as
the case itself, despite the fact that their clients nmay not be
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addition to their proposal that two of their counsel be allotted
oral argunment tinme of 40 mnutes each —substantially nore than
counsel normally would receive in a non-divided oral argunent —
nor eover, the aligned appellants have offered no explanation or
justification for attenpting to exclude fromthis Court at ora
argunent challenges to other statutory provisions contested in
t hese consol i dated cases, including the BCRA nedia exenption, the
requi red di sclosure provisions and individual contribution limts
mandat ed by FECA (2 U. S. C. Sections 434, 441a), as anended by BCRA,
whi ch have been chal |l enged by the Paul Plaintiffs.

7. Wth respect to allocating time to the various issues
presented on appeal, the Governnment has suggested follow ng the
court’s organi zational approach, dividing argunment according to
the BCRA titles being challenged. (See Mdtion of the Federa
El ection Conmi ssion, et al. for Divided Argunent, 2.) |If such an
approach were followed, the Paul Plaintiffs would suggest a
nodi fication of the Governnment’s suggested approach whereby —
i nstead of allocating three-quarters of the allotted tineto Titles
| and Il —time would be allotted as follows: 80 minutes each to
Titlel, Il, and Ill1/other issues. The Paul Plaintiffs submt that
such an allotnent of time would best provide for argunent on the
i ssues before this Court. In that event, the Paul Plaintiffs would

request that their 20 m nutes not be divided because their press

wel | situated to present these diverse issues to this Court.



claims present a factually and legally cohesive argunent to the

chal | enged provisions in each of BCRA's three titles.

For the foregoing reasons,

Appel l ants, the Paul Plaintiffs,

oppose the Mdtion for Divided Argunent of the aligned appellants,

and respectfully request,

Motion for Separate O al

Ar gunent

consistent with the Paul Plaintiffs’

Time herein, that the Paul

Plaintiffs be all owed 20 m nutes to make their own oral argunent to

the Court at the argunent of this matter on Septenber 8, 2003.
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